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The following index and digest contains the legal items which have appeared in 


the Bankling Law Jourral during 1921. 


The entire arrangement, including the numbering of the sections, follows the plan 


of the second edition of the Banking Law Journal Digest. 


The Digest was published 


in 1919 and contains a classified arrangement of all legal decisions published in the 


Journal from the time cf its establishment in 1889 down to 1919. 


It is a bound vol- 


ume of 408 pages, made up of more than 5,000 decisions, the price of it being $7.50 


per copy. 


The following index brings the Digest down to January, 1922, and may be used 


in conjunction with the Digest. 


To illustrate, one may turn from a decision under 


any section number in the index here published to the same number in the Digest and 
there find all decisions on the same point, published during ‘tthe thirty years covered 


dy the Digest. 


ACCEPTANCE. 


§23. Bank dealing in acceptances. 

A bank organized under the laws of 
the State of Kansas has power to accept 
bills of exchange. It is a felony for a 
bank officer to accept a bill in the name 
of the bank with intent to injure or de- 
fraud the bank, but where a draft, drawn 
on a bank against insufficient funds, is 
accepted, the bank will be liable thereon 
‘to a holder in due course. Ingersoll v. 
Kansas State Bank, Kans., 200 Pac. 
Rep. 291. 38 B. L. J. 759. 


ACCOMMODATION PAPER. 


§45. Effect of surrender of collateral. 
The defendant signed his name on a 
note beneath the signature of the maker. 
Yhen the payee bank brought suit 
\. against him on the note, he contended 


cit at he had signed as surety and that 
\» he had been discharged from liability by 


he fact that the bank, after having re- 
ceived security from the maker of the 
note, had released such security. It was 


held that the liability of the defendant 
~ was not that of surety, but an accom- 


modation maker. He was not discharged, 
therefore, by the fact that the bank sur- 
rendered the collateral. Merchants’ Na- 
tional Bank v. Smith, Mont., 196 Pac 
Rep. 523. 38 B. L. J. 374. 


ALTERED PAPER. 


§51. Alterations held immaterial. 

In an action by a bank against the 
maker of a note the bank alleged that, 
without its authorization or knowledge, 
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someone had changed the maturity of 
the note from December 18, 1919, to June 
18, 1919. It was held that such an al- 
teration by a stranger was wholly im- 
material and did not affect the bank’s 
right to recover. Such an alteration has 
no more effect between the parties to a 
note than an accidental mutilation of the 
instrument. Rus v. Farmers’ National 
Bank, Texas, 228 S. W. Rep. 985. 38 B 
L. J. 348. 


§52.—-Material alterations. 


Where a person signs a draft for ac- 
commodation and the drawer thereof 
raises the amount, the accommodation 
indorser is discharged from liability, not- 
withstanding the fact that blank spaces 
in the draft rendered its alteration easy. 
Washington Loan & Banking Company v. 
Holliday, Ga., 107 S. E. Rep. 370. 38 B. 
L. J. 499. 


§56. Alteration as to parties. 


A promissory note, signed by one per- 
son as maker and payable to the order 
of another, was indorsed for accommo- 
dation by three parties. Without the 
knowledge of any of the indorsers the 
note was altered by erasing the name of 
the payee and substituting in its place 
the name of one of the accommodation 
indorsers as payee. The note was pur- 
chased or discounted by a bank for value, 
before maturity and without notice of the 
alteration. It was held that the altera- 
tion was material and that it released 
the indorsers from liability. Anderson 
Banking Co. v. Chandler, Ga., 107 S. E. 
Rep. 60. 38 B. L. J. 598. 
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§63. Liability of drawee to drawer. 

A bank is liable to its depositor where 
it pays a check drawn by the depositor, 
which has been fraudulently raised after 
. leaving the depositor’s hands, and is not 
permitted to charge such a check against 
the depositor’s account. Belknap v. Na- 
tional Bank, 100 Mass. 376. 38 B. L. J. 
465. 

Where a drawee bank pays a check 
which has been raised, it will not be 
permitted, in the absence of special cir- 
cumstances, to charge the amount of the 
check against the drawer’s account. Chi- 
cago Savings Bank v. Block, 126 Ill. App. 
128. 38 B. L. J. 152. 

A bank, which pays a raised check, i= 
entitled to charge against the depositor's 
account the amount for which the check 
was originally drawn. Clark v. National 
Shoe & Leather Bank, 32 N. Y. App. Div. 
316. 38 B. L. J. 466. 


§65. Right to recover from collecting 


bank. 


Where a drawee bank pays a raised 
check to another bank, which acts mere- 
ly as an agent for collection, it has been 
held that, if the collecting bank pays the 
proceeds of the raised check over to the 
party for whom it makes collection, it 
cannot be held liable at the instance of 
the drawee bank. Under these circum- 
stances, the claim of the drawee bank is 
not against the collecting bank, bui 
against that bank’s principal. Crocker- 
Woolworth National Bank v. Nevada 
Bank, 139 Cal. 564, 73 Pac. Rep. 456. 38 
B. L. J. 227. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION. 


§80. Property subject to attachment. 


The chairman of a committee to ar- 
range for the transportation of delegates 
to a convention received money from the 
delegates, to be used in the purchase of 
railroad tickets, which, for convenience, 
he deposited in his personal checking 
account. It was held that the money, 
while on deposit in the bank, was not 
subject to attachment or garnishment at 
the instance of a creditor of the chair- 
man’s. Nathan v. O’Donnell, Calif., 198 
Pac. Rep. 1028. 38 B. L. J. 606. 


ATTORNEY’S FEES. 
Validity of provision for attorney's 
fees. 

In South Dakota a provision for at- 
torney’s fees in a promissory note is void 
and cannot be enforced. Sharpe v. 
Schoenberger, S. D., 184 N. W. Rep. 209. 
38 B. L. J. 757. 


§87. 


§88. Amount recoverable. 
Where the space in a note, 


intended 
for the amount of attorney’s fees, is not 


filled in, the holder of the note is en- 
titled to a reasonable amount as attor- 
ney’s fees. Hawley v. Isaacson, Wash., 
200 Pac. Rep. 1109. 38 B. L. J. 908. 

A bank held a note which contained 
the provision: “If suit be brought or 
attorney employed to collect this note, I 
promise to pay as attorney’s fee $500 ad- 
ditional on amount found due on this 
note.” Upon the death of the maker, the 
bank obtained a court order requiring 
the administrator to sell property of the 
estate, to pay the note, including the 
attorney’s fees. It was held that this 
proceeding was a “suit” within the 
meaning of that word as used in the 
clause quoted, and that the bank was en- 
titled to the attorney’s fees provided for. 
Taylor v. National Bank of Arizona, 
Ariz., 194 Pac. Rep. 1099. 38 B. U. J. 174. 

Under the laws of Georgia the holder 
of a note, containing a provision for the 
payment of attorney’s fees, cannot recover 
the attorney’s fees, unless, at least ten 
days before suit is brought, he gives no- 
tice to the person who is to be sued that 
suit will be commenced and the attor- 
ney’s fees claimed. Boyd v. Bland, Ga., 
106 S. E. Rep. 915. 38 B. L. J. 436. 


BANKING. 
Foreign banks. 


Requirements for foreign banks to do 
business in New York. 38 B. L. J. 914. 


§94. State control of banking business. 


The section of the Illinois Banking Law 
restricting the right to engage in the 
business of transmitting money to for- 
eign countries, to incorporated banks, 
and express, steamship and telegraph 
companies, whether incorporated or not, 
and providing that individuals and part- 
nerships shall not engage in such busi- 
ness, is unconstitutional because it grants 
to such banks and companies a special} 
privilege and deprives individuals of the 
right to continue such business without 
due process of law. Wedesweiler v. 
Brundage, Ill., 130 N. E. Rep. 520. 38 B. 
L. J. 424. 

The stockholders of a new bank filed 
an application with the State Banking 
Board for a charter. Objections were filed 
tending to show that the responsibility 
of the stockholders of the bank was 
questionable. It was also shown that 
one of the stockholders of the proposed 
bank and another person would receive 
a commission or bonus in violation of 
law, and that there had been misrepre- 
sentation as to advantageous connec- 
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tions, which the new bank would have. It 
was held that the bank board acted prop- 
erly in denying the application for the 
charter. In re Commercial State Bank, 
Neb., 179 N. W. Rep. 1021. 38 B. L. J. 258. 


§101. Bank acting as guarantor. 


A bank in New Orleans sent this tele- 
gram to a bank in Plant City: “We guar- 
anty payment sight draft W. J. Hawkins 
on S. Segari Co. bill cof lading attached 
to draft covering one car tomatoes 
shipped yesterday fancy three dollars 
crate choice two seventy-five.” The tele- 
gram was confirmed by letter the same 
day. A later telegram, referring to an- 
other car, read: “We will honor sight 
draft of W. J. Hawkins bill lading at- 
tached covering car tomatoes on S. Se- 
gari & Co.” The Plant City bank dis- 
counted the drafts drawn against the two 
shipments. It was held that the New 
Orleans bank was liable to the Plant 
City bank for the amount of the drafts, 
notwithstanding the fact that the con- 
signee refused to receive the tomatoes 
on the ground that they were unmer- 
chantable. Bank of Plant City v. Canal- 
Commercial Trust & Sav. Bank, 270 Fed. 
Rep. 477. 38 B. L. J. 368. 


Use of word “bank.” 


The Ohio statute, which prohibits the 
use of the word “bank,” “banker,” 
“banking,” “trust,” or similar words by 
any person, firm, association or corpora- 
tion not doing a deposit business or sub- 
ject to the banking regulations of the 
state of Ohio, is constitutional and valid. 
Under this statute, a firm conducting the 
business of brokers and dealers in in- 
vestment securities may not use on their 
letter-heads and in their advertisements 
the designation “investment bankers.” 
Inglis v. Pontius, Ohio, 131 N. E. Rep. 
509. 38 B. L. J. 527. 


BILLS OF LADING. 


Assignment of Bill. 


The rules of the Omaha Grain Ex- 
change provide that, where a car of grain 
is sold and the bill of lading is assigned, 
the buyer shall issue a receipt stipulat- 
ing that title shall remain in the seller 
until the grain is paid for, and a notice 
of the issuance of the receipt shall be 
stamped on the bill of lading. The plain- 
tiff sold three cars of corn and assigned 
the bills of lading bearing the required 
notation. The purchaser wrongfully sold 
the corn and delivered the bills of lad- 
ing so stamped with drafts attached to 
the defendant bank, which made the col- 
lection. It appeared that the bank fre- 


quently held receipts issued under the 
exchange rule and, in fact, at the time 
of this transaction held the receipts for | 
the bills here involved as collateral for 
the plaintiff's notes. It was held that the 
bank had knowledge of the meaning of 
the notation stamped on the bills of lad- 
ing and that it was liable to the plain- 
tiff for the value of the corn. Standard 
Grain Company v. State Bank, Neb., 182 
N. W. Rep. 507. 38 B. L. J. 431. 


§132. Liability of bank surrendering bil? 
without collecting attached draft. 


The seller of certain cars of potatoes 
drew sight drafts on the purchaser, in 
favor of the plaintiff bank, attached them 
to the bills of lading and gave written 
instructions to deliver documents on pay- 
ment of drafts only. The plaintiff bank 
forwarded the drafts to the defendant 
bank for collection. The defendant bank 
delivered the bills of lading without col- 
lecting the drafts. The potatoes. were of 
inferior quality and the shipper author- 
ized the consignee to make allowances to 
his customers on that account, so that 
less than the actual price of the potatoes 
was received. It was held that the plain- 
tiff was entitled to recover only the ac- 
tual damages sustained, which in this 
case was nothing, because the plaintiff 
bank received all that the potatoes were 
worth. Northwestern National Bank v. 
People’s State Bank of Cortland, Kans., 
200 Pac. Rep. 278. 38 B. L. J. 741. 


§134. Rights of discounting bank as 


against creditor of shipper. 


Where a bank discounts a draft, drawn 
by a shipper on the consignee of goods, 
and allows the shipper to check against 
the credit givén, the proceeds of the draft 
in the hands of a correspondent bank 
are not subject to attachment at the in- 
stance of a creditor of shipper. Union 
National Bank v. Maines-Hough Motor 
Co., Colo., 197 Pac. Rep. 753. 38 B. L. J. 
898. 

A firm, engaged in the grain business 
at Hobart, Oklahoma, shipped two cars 
of hay to a grain company at Fort Worth, 
Tex. The shipper drew two drafts on 
the consignee in favor of a bank at Ho- 
bart, which it delivered to the bank, at- 
tached to the bills of lading covering 
the shipment. The proceeds of the drafts 
were credited to the shipper and it was 
allowed to draw against this credit. A 
creditor of the shipper attached the two 
ears of hay at Fort Worth, sold them 
and received the proceeds. It was held 
that title to the hay had passed to the 
bank and that it was entitled to the 
proceeds as against the attaching credi- 
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§63. Liability of drawee to drawer. 


A bank is liable to its depositor where 
it pays a check drawn by the depositor, 
which has been fraudulently raised after 
. leaving the depositor’s hands, and is not 
permitted to charge such a check against 
the depositor’s account. Belknap v. Na- 
tional Bank, 100 Mass, 376. 38 B. L. J. 
465. 

Where a drawee bank pays a check 
which has been raised, it will not be 
permitted, in the absence of special cir- 
cumstances, to charge the amount of the 
check against the drawer’s account. Chi- 
cago Savings Bank v. Block, 126 Ill. App. 
128. 38 B. L. J. 152. 

A bank, which pays a raised check, i? 
entitled to charge against the depositor's 
account the amount for which the check 
was originally drawn. Clark v. National 
Shoe & Leather Bank, 32 N. Y. App. Div. 
316. 38 B. L. J. 466. 


§65. Right to recover from collecting 


bank. 


Where a drawee bank pays a raised 
check to another bank, which acts mere- 
ly as an agent for collection, it has been 
held that, if the collecting bank pays the 
proceeds of the raised check over to the 
party for whom it makes collection, it 
cannot be held liable at the instance of 
the drawee bank. Under these circum- 
stances, the claim of the drawee bank is 
not against the collecting bank, bui 
against that bank’s principal. Crocker- 
Woolworth National Bank v. Nevada 
Bank, 139 Cal. 564, 73 Pac. Rep. 456. 38 
B. L. J. 227. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION. 


§80. Property subject to attachment. 


The chairman of a committee to ar- 
range for the transportation of delegates 
to a convention received money from the 
delegates, to be used in the purchase of 
railroad tickets, which, for convenience, 
he deposited in his personal checking 
account. It was held that the money, 
while on deposit in the bank, was not 
subject to attachment or garnishment at 
the instance of a creditor of the chair- 
man’s. Nathan v. O’Donnell, Calif., 198 
Pac. Rep. 1028. 38 B. L. J. 606. 


ATTORNEY’S FEES. 


§87. Validity of provision for attorney’s 
fees. 

In South Dakota a provision for at- 
torney’s fees in a promissory note is void 
and cannot be_ enforced. Sharpe v. 
Schoenberger, S. D., 184 N. W. Rep. 209. 
38 B. L. J. 757. : 


§88. Amount recoverable. 


Where the space in a note, intended 
for the amount of attorney’s fees, is not 
filled in, the holder of the note is en- 
titled to a reasonable amount as attor- 
ney’s fees. Hawley v. Isaacson, Wash., 
200 Pac. Rep. 1109. 38 B. L. J. 908. 

A bank held a note which contained 
the provision: “If suit be brought or 
attorney employed to collect this note, I 
promise to pay as attorney’s fee $500 ad- 
ditional on amount found due on this 
note.” Upon the death of the maker, the 
bank obtained a court order requiring 
the administrator to sell property of the 
estate, to pay the note, including the 
attorney’s fees. It was held that this 
proceeding was a “suit” within the 
meaning of that word as used in the 
clause quoted, and that the bank was en- 
titled to the attorney’s fees provided for. 
Taylor v. National Bank of Arizona, 
Ariz., 194 Pac. Rep. 1099. 38 B. &. J. 174. 

Under the laws of Georgia the holder 
of a note, containing a provision for the 
payment of attorney’s fees, cannot recover 
the attorney’s fees, unless, at least ten 
Gays before suit is brought, he gives no- 
tice to the person who is to be sued that 
suit will be commenced and the attor- 
ney’s fees claimed. Boyd v. Bland, Ga., 
106 S. E. Rep. 915. 38 B. L. J. 436. 


BANKING. 
Foreign banks. 


Requirements for foreign banks to do 
business in New York. 38 B. L. J. 914. 


§94. State control of banking business. 


The section of the Illinois Banking Law 
restricting the right to engage in the 
business of transmitting money to for- 
eign countries, to incorporated banks, 
and express, steamship and _ telegraph 
companies, whether incorporated or not, 
and providing that individuals and part- 
nerships shall not engage in such busi- 
ness, is unconstitutional because it grants 
to such banks and companies a special 
privilege and deprives individuals of the 
right to continue such business without 
due process of law. Wedesweiler v. 
Brundage, Ill., 130 N. E. Rep. 520. 38 B. 
L. J. 424. 

The stockholders of a new bank filed 
an application with the State Banking 
Board for a charter. Objections were filed 
tending to show that the responsibility 
of the stockholders of the bank was 
questionable. It was also shown that 
one of the stockholders of the proposed 
bank and another person would receive 
a commission or bonus in violation of 
law, and that there had been misrepre- 
sentation as to advantageous connec- 
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tions, which the new bank would have. It 
was held that the bank board acted prop- 
erly in denying the application for the 
charter. In re Commercial State Bank, 
Neb., 179 N. W. Rep. 1021. 38 B. L. J. 258. 


§101. Bank acting as guarantor. 


A bank in New Orleans sent this tele- 
gram to a bank in Plant City: “We guar- 
anty payment sight draft W. J. Hawkins 
on S. Segari Co. bill of lading attached 
to draft covering one car tomatoes 
shipped yesterday fancy three dollars 
crate choice two seventy-five.” The tele- 
gram was confirmed by letter the same 
day. A later telegram, referring to an- 
other car, read: “We will honor sight 
draft of W. J. Hawkins bill lading at- 
tached covering car tomatoes on S. Se- 
gari & Co.” The Plant City bank dis- 
counted the drafts drawn against the two 
shipments. It was held that the New 
Orleans bank was liable to the Plant 
City bank for the amount of the drafts, 
notwithstanding the fact that the con- 
signee refused to receive the tomatoes 
on the ground that they were unmer- 
chantable. Bank of Plant City v. Canal- 
Commercial Trust & Sav. Bank, 270 Fed. 
Rep. 477. 38 B. L. J. 368. 


Use of word “bank.” 


The Ohio statute, which prohibits the 
use of the word “bank,” “banker,” 
“banking,” “trust,” or similar words by 
any person, firm, association or corpora- 
tion not doing a deposit business or sub- 
ject to the banking regulations of the 
state of Ohio, is constitutional and valid. 
Under this statute, a firm conducting the 
business of brokers and dealers in in- 
vestment securities may not u3e on their 
letter-heads and in their advertisements 
the designation “investment bankers.” 
Inglis v. Pontius, Ohio, 131 N. E. Rep. 
509. 38 B. L. J. 527. 


BILLS OF LADING. 


Assignment of Bill. 

The rules of the Omaha Grain Ex- 
change provide that, where a car of grain 
is sold and the bill of lading is assigned, 
the buyer shall issue a receipt stipulat- 
ing that title shall remain in the seller 
until the grain is paid for, and a notice 
of the issuance of the receipt shall be 
stamped on the bill of lading. The plain- 
tiff sold three cars of corn and assigned 
the bills of lading bearing the required 
notation. The purchaser wrongfully sold 
the corn and delivered the bills of lad- 
ing so stamped with drafts attached to 
the defendant bank, which made the col- 
lection. It appeared that the bank fre- 
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quently held receipts issued under the 
exchange rule and, in fact, at the time 
of this transaction held the receipts for | 
the bills here involved as collateral for 
the plaintiff's notes. It was held that the 
bank had knowledge of the meaning of 
the notation stamped on the bills of lad- 
ing and that it was liable to the plain- 
tiff for the value of the corn. Standard 
Grain Company v. State Bank, Neb., 182 
N. W. Rep. 507. 38 B. L. J. 431. 


§132. Liability of bank surrendering bilt 


without collecting attached draft. 


The seller of certain cars of potatoes 
drew sight drafts on the purchaser, in 
favor of the plaintiff bank, attached them 
to the bills of lading and gave written 
instructions to deliver documents on pay- 
ment of drafts only. The plaintiff bank 
forwarded the drafts to the defendant 
bank for collection. The defendant bank 
delivered the bills of lading without col- 
lecting the drafts. The potatoes. were of 
inferior quality and the shipper author- 
ized the consignee to make allowances to 
his customers on that account, so that 
less than the actual price of the potatoes 
was received. It was held that the plain- 
tiff was entitled to recover only the ac- 
tual damages sustained, which in this 
case was nothing, because the plaintiff 
bank received all that the potatoes were 
worth. Northwestern National Bank v. 
People’s State Bank of Cortland, Kans., 
200 Pac. Rep. 278. 38 B. L. J. 741. 


§134. Rights of discounting bank as 


against creditor of shipper. 

Where a bank discounts a draft, drawn 
by a shipper on the consignee of goods, 
and allows the shipper to check against 
the credit given, the proceeds of the draft 
in the hands of a correspondent bank 
are not subject to attachment at the in- 
stance of a creditor of shipper. Union 
National Bank v. Maines-Hough Motor 
Co., Colo., 197 Pac. Rep. 753. 38 B. L. J. 
898. 

A firm, engaged in the grain business 
at Hobart, Oklahoma, shipped two cars 
of hay to a grain company at Fort Worth, 
Tex. The shipper drew two drafts on 
the consignee in favor of a bank at Ho- 
bart, which it delivered to the bank, at- 
tached to the bilts of lading covering 
the shipment. The proceeds of the drafts 
were credited to the shipper and it was 
allowed to draw against this credit. A 
creditor of the shipper attached the two 
ears of hay at Fort Worth, sold them 
and received the proceeds. It was held 
that title to the hay had passed to the 
bank and that it was entitled to the 
proceeds as against the attaching credi- 


vi 


tor. Officer v. Farmers’ & Merchants’ 
National Bank, Okla., 230 S. W. Rep. 226. 
38 B. L. J. 659. 


§136. Liability of bank where shipment 
not according to contract. 


A party in Oklahoma bought oats from 
various persons, paying for them with 
checks on the X bank. He shipped a car 
of the oats to a party in Texas, drawing 
a draft on the consignee, which he de- 
livered to the bank, with the bill of lad- 
ing attached. The bank gave him un- 
qualified credit for the draft and for- 
warded it for collection. The consignee 
paid the draft, but immediately attached 
the proceeds, in the hands of the col- 
lecting bank, in an action against the 
consignor, based on the ground that the 
shipment was 113 bushels short. The X 
bank intervened. It was held that, upon 
giving unqualified credit for the draft, 
the X bank became the owner of the 
draft, that it was not liable for the con- 
signor’s failure to fulfill his contract and 
that it was entitled to the proceeds of 
the draft. Farmers State Bank of Kene- 
fick v. A. F. Hardie & Co., Texas, 230 
S. W. Rep. 524. 38 B. L. J. 692. 


BONDS. 


§151. Fower to issue. 

The town of Tarboro, North Carolina, 
has authority to sell bonds issued by it 
at less than par. Pennington v. Town 
of Tarboro, N. C., 105 S. E. Rep. 199. 38 
B. L. J. 115. 

A fiscal court has no authority to con- 
vert a county debt, evicenced by out- 
standing interest-bearing warrants, into 
a bonded debt without the vote of the 
people of the county, authorizing the is- 
suance of the bonds. Buford v. Jessa- 
mine County, Ky., 224 S. W. Rep. 769. 
38 B. L. J. 207. 

Bonds issued by a city in the state of 
South Dakota, for the purpose of fund- 
ing special assessments, to be paid by 
funds collected by special assessment and 
not out of funds raised by general tax- 
ation, do not create a debt within the 
meaning of the provisions of the Con- 
stitution of South Dakota, as to vote of 
electors, and no election is necessary to 
authorize the issuance of such bonds. 
Gross v. City of Bowdle, S. D., 182 N. Y. 
Rep. 629. 38 B. L. J. 449. 


§154. Validity. 

An issue of school bands is not ren- 
dered void because certain electors are 
not allowed to vote, where it appears 
that their being alowed to vote could 
not have changed the result of the elec- 
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tion. Calistoga Szhool District v. Web- 
ber, Cal. 200 Pac. Rep. 1011. 38 B L. 
J. 910. 

In an action against a town to recover 
interest on a negotiable bond issued by 
it, the town defended on the ground that 
the validation proceedings were held out- 
side of the county in which the town 


was located, that the required number of 


qualified voters did not vote in favor of 
the issue and that there were other ir- 
regularities. The bond recited, among 
other things, that all legal requirements 
had been complied with. It was held 
that the recitals estopped the town from 
denying the validity of the bond as 
against a bona fide holder. The town, 
however, was not liable to the holder of 
the bond for his attorney’s fees and ex- 
penses of litigation. Town of Climas v. 
Burnside, Ga., 104 S. E. Rep. 435. 38 B. 
L. J. 110. 

The statutes of Mississippi provide that 
an election for the issuance of bonds by 
a consolidated school district shall be 
held at the schoolhouse in the district, 
or if there be no schoolhouse, at a place 
designated by the school trustees. An 
election to decide the issuance of school 
district bonds was held at three towns 
located in the district. There was no 
schoolhouse in the district and the places 
at which the election was held were not 
designated by the school trustees. The 
election resulted in favor of the bonds. 
It was held that the election was void. 
Edwards v. Board of Supervisors, Miss., 
87 So. Rep. 8 38 B. L. J. 272. 

Under the statutes of Mississippi, 
Wuere drainage district bonds are issued 
in an amount, including principal and 
interest, in excess of the amount of bet- 
terments assessed against the real estate 
and railroads subject to taxation in the 
district, the bonds are unauthorized and 
void. Clark v. Pearman, Miss., 88 So. 
Rep. 716. 38 B. L. J. 581. 


Contractor's bond. 


A bank loaning money to a contractor, 
to pay for labor and material used in the 
construction of a public building gains 
no rights under the contractor’s bond. 
Neodesha National Bank v. Russell, 
Kans., 200 Pac. Rep. 281. 38 B. L. J. 763. 


BOOKS. 


Books as evidence. 


The objection, that the entries in a 
book are made in pencil, is not cause 
for rejecting it, when offered in evi- 
dence. Gibson vy. Bailey, 54 Mass. 537. 
38 B. L. J. 228. 

The law prescribes no particular man- 
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ner of form for bookkeeping, nor the 
character of book in which accounts shall 
be kept, and hence the fact that the en- 
tries are made in lead pencil, in a small 
pocketbook, does not affect its competen- 
cy as evidence. Dietz v. McVey, 77 W. 
Va. 601, 87 S. E. Rep. 926. 38 B. L. J. 


228, 
BROKERS. 
Commissions. 

A broker entered into an agreement to 
sell stock for a corporation “on the basis 
of 60 per cent. of the proceeds net to the 
treasury of your company on all stock 
sold at one dollar per share or less, we 
to pay all costs of selling, including ad- 
vertising, printing, postage, etc., and your 
treasury to receive the full 60 per cent. 
of the proceeds of such sale.” The 
broker claimed a commission of 40 per 
cent. on shares of stock sold by him and 
paid for by the purchaser in land. It 
was held that the word “proceeds” used 
in the contract referred only to money 
and that the broker was entitled to no 
commission under the contract, but was 
entitled to the reasonable value of his 
services in making the sale. Kingsbury 
v. Riverton-Wyoming Refining Co., Colo., 
192 Pac. Rep. 503. 38 B. L. J. 18. 


CERTIFICATES OF DEPOSIT. 
§176. Payment of certificate. 

Where the holder of a certificate of 
deposit claims that it has not been paid 
by the bank, the burden of proving non- 
payment rests upon him. O’Langan v. 
First State Bank, Mont., 196 Pac. Rep. 
149. 38 B. L. J. 895. 


§177. Payment of certificates on forged 


indorsement. 

The rule which requires a bank to know 
its depositor’s signature applies to a cer- 
tificate of desposit. Stout v. Benoist, 39 
Mo. 277. 38 B. L. J. 313. 


§185. Certificate fraudulently issued. 

A certificate of deposit issued by a 
bank to the order of “S, Cashier,” was 
indorsed “S, Cashier,” and came to the 
hands of the plaintiff, a holder in due 
course. It was held that the indorsement 
was that of the bank, and that it was 
not competent for the bank to show that 
S had acted in his own interest and in 
violation of his duty to the bank. John- 
son v. Buffalo Bank, 134 Ia. 731, 112 N. 
W. Rep. 165. 38 B. L. J. 711. 


CERTIFIED CHECKS. 
§194. Effect of certification. 


A check on the plaintiff bank payable 
to the order of G was mailed by mis- 


take to another person of the same name. 
The latter had it certified, forged the 
payee’s indorsement and deposited the 
check in the defendant bank, by which 
it was collected. The drawee brought 
action against the defendant bank, on the 
theory, as alleged in the complaint, that 
the certification had made it liable to the 
payee. It was held that the certifica- 
tion, having been made at the instance 
of a person who was not a party to the 
check, was invalid and of no effect. There 
being no liability on the part of the 
drawee to the payee, by reason of the 
certification, the drawee was, therefore, 
not entitled to recover from the defend- 
ant. on a complaint, which alleged the 
certification as an essential element of its 
right to recover. State Bank v. Mid- 
City Trust & Sav. Bank, Ill, 129 N. W. 
Rep. 498. 38 B. L. J. 189. 


§197. Certification by telegraph. 

A telegram, sent by a drawee back to 
another bank, stating that the drawee 
will pay a certain check, is binding as 
a certification, even though the check 
is indorsed “For Deposit.” Midwest Na- 
tional Bank v. Niles & Watters Bank, 
Ta., 180 N. W. 881. 38 B. L. J. 793. 

A check may be certified by telegram, 
but in order for a telegram to operate 
as a certification, it must contain an ex- 
press promise to pay the check. First 
National Bank v. Commercial Savings 
Bank, Kans., 87 Pac. Rep. 746. 38 B. L. 
J. 305. 

Where a bank sent a telegram, refer- 
ring to a certain check drawn on it, say- 
ing “we will protect this check,” and a 
bank, to which the telegram was shown, 
cashed the check in reliance thereon, it 
was held that the telegram constituted 
a certification and that the drawee was 
liable to the bank cashing the check. 
Commercial Bank v. First National Bank, 
La., 86 So. Rep. 342. 38 B. L. J. 11, 305. 


§207. Certification of unindorsed check. 


A check, drawn on defendant bank and 
payable to D was transferred by the 
Payee to the plaintiff without imdorse- 
ment. The plaintiff deposited the check 
and it was presented for payment 
through the New York Clearing House. 
The check was returned because the 
payee’s indorsement was lacking, but be- 
fore being returned was certified under 
a clearing house rule requiring such cer- 
tification. The plaintiff was unable there- 
after to secure the payee’s indorsement 
and the defendant bank, therefore, re- 
fused to pay the check. It was held that 
the return of the check with the memo- 
randum and the certification in effect 
constituted a conditional certification, the 
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condition being the securing of the 
payee’s indorsement. This condition not 
having been met, the plaintiff was not 
entitled to recover on the check. Lipten 
v. Columbia Trust Co., 185 N. Y. Supp. 
198. 38 B. L. J. 96, 225. 


CHECKS. 
§214. Check as assignment. 


Shortly before his death a despositor 
drew a check payable to the order of 
his niece, who had nursed him through 
a long illness, for the entire balance on 
deposit. The check was presented after 
the death of the drawer and payment 
was refused. The deposit was also 
claimed by the decedent’s administrator. 
It was held that a check will be re- 
garded as an assignment when it is the 
clear intention of the parties that it 
should so operate. The court concluded 
that such intention was clearly shown 
in this case and that the niece was en- 
titled to the money. Dunlap v. Com- 
mercial National Bank, Cal., 195 Pac, Rep. 
688. 38 B. L. J. 277. 


§215. Revocation of check by drawer's 
death. 

The payment of a check by the bank 
on which it is drawn, with knowledge of 
the drawer’s death, renders the bank 
liable to the drawer’s estate. Sneider v. 
Bank of Italy, Cal., 194 Pac. Rep. 1021. 
38 B. L. J. 183. 


§220. Criminal liability for overdraft. 

Under the statue of Arkansas, making 
it unlawful to give a check upon an ac- 
count in any bank when there shall not 
be sufficient funds therein to cover the 
same, it is not an offense to issue a post- 
dated check which is subsequently re- 
fused for want of sufficient funds. Smith 
v. State, Ark., 226 S. W. Rep. 531. 38 B. 
L. J. 289. 


Telegram equivalent to check. 


A telegram sent to a bank by a deposi- 
tor, directing the bank to pay a sum of 
money to a certain individual, is equiva- 
lent to a check on the bank. The 
telegram does not operate as an assign- 
ment of the money to the person to whom 
payment is to be made. Nor does it give 
him any right to bring suit against the 
bank for the money. Where such a tele- 
gram was sent and the bank paid the 
money to a person, falsely representing 
himself to be the payee, it was held that 
such payment by the bank did not con- 
stitute an acceptance or certification, 
rendering the bank liable to the real 
payee. Southern Trust Company v. 
American Bank of Commerce, Ark., 229 
S. W. Rep. 1026. 38 B. L. J. 459. 


‘COLLECTIONS. 


§227. Duties of collecting bank; liability 
for negligence generally. 

A draft was sent forward for collec- 
tion, accompanied by a slip requesting 
that the draft should be protested, and 
a letter of instruction, stating, “Return 
at once all items unpaid at maturity; 
they must not be held for the conve- 
nience of parties.” The draft was not 
paid on presentment, and the collecting 
bank held it for about a month. In an 
action against the bank by the drawer 
of the draft, it was shown that at the 
time of presentment, the drawee had 
property open to attachment in an 
amount much larger than the draft, and 
that while the bank was holding the 
draft, the drawee failed. It was held 
that the bank was liable for the loss 
thereby caused to the drawee. Lord v. 
Hingham National Bank, 186 Mass. 161, 
71 N. E. Rep. 312. 38 B. L. J. 230. 


§239. Mailing check direct to drawee 
bank. 


A collecting bank is liable, where it 
mails a check received for collection, di- 
rect to the drawee bank, and receives 
the drawee bank’s check in payment, 
which is protested because of the failure 
of the drawee. Farley National Bank v. 
Pollock, 145 Ala. 321. 38 B. L. J. 156. 

It is not negligence for a collecting 
bank to mail a check direct to the bank 
on which the check is drawn. Verret v. 
State Bank, N. D. 180 N. W. Rep. 714. 
38 B. L. J. 129. 


§245. Collecting bank, liable for its cor- 
respondent’s negligence. 


A bank in which a check is deposited 
for collection is liable for its agent’s 
negligence. Bank v. Cooper, 91 S. C., 74 
S. E. Rep. 366; Harter v. Bank of Brun- 
son, S. C., 75 N. E. Rep. 696. 38 B. L. J. 


A bank which receives a check from 
its depositor for collection is responsible 
to the depositor for the negligence and 
defaults of the correspondent banks 
through which the collection is made. 
Commercial Bank v. Red River National 
Bank, 8 N. D. 382, 79 N. W. Rep. 859. 38 
B. L. J. 385. 


§249. Contract against liability. 

A depositor sent his deposits to the 
bank by mail. The bank acknowledged 
such deposits by a card or letter, con- 
taining a statement that the bank would 
assume “no responsibility for the acts, 
omissions, neglect or default of agents or 
subagents at other points,” etc. It was 
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tional Bank, Tex., 226 S. W. Rep. 1107. 
38 B. L. J. 209. 


§269. Instruments 


transactions. 


Under Section 993 of the Penal Law 
of New York, a check delivered in pay- 
ment of money lost in a game of cards 
is absolutely void and cannot be en- 
forced against the drawer, even by a 
holder in due course. Larchen v. Lantzes, 
N. Y. Law Journal, August 6, 1921. 38 
B. L. J. 569. 

While gambling contracts are void un- 
der the statutes of North Carolina, this 
principle does not affect the rights of an 
innocent purchaser of a note for value 
as against the indorser of the note on 
his contract of indorsement. Wachovia 
Bank & Trust Company v. Crafton, N. 
C., 107 S. E. Rep. 316. 38 B. L. J. 492. 


given gambling 


§271. Want or failure of consideration. 


The drawer of a check delivered it to 
the payee as a gift for the purpose of 
educating the payee’s son. When pre- 
sented the check was refused by the 
drawee bank because of insufficient funds, 
After the drawer’s death the payee 
brought suit against his estate on the 
check. It was held that the check, hav- 
ing been delivered without consideration, 
could not be enforced. Zehner v. Zeh- 
ner’s Estate, Ind., 129 N. E. Rep. 244. 38 
B. L. J. 109. 

A bank in Tennessee purchased notes 
signed by a retailer in New York. The 

_ payee was, to the bank’s knowledge, a 
concern engaged in the business of in- 
creasing the sales of retail dealers 
through the medium of oifering prizes to 
customers. The payee did not live up to 
its contract. It was held that the bank 
Was not a holder in due course and could 
not enforce the note against the maker. 
Security Bank & Trust Co. v. Dery, 185 
N. Y. Supp. 476. 38 B. L. J. 164. 


CORPORATIONS. 


§284. Authority of officer to issue and 
indorse neg »tiable paper. 

The treasurer of a protective associa- 
tion opened an account with the defend- 
ant trust company. After his term of 
office expired, his successor continued the 
account and drew checks without objec- 
tion. On one occasion, he informed the 
bank that he wished to withdraw $600 
and deposit it in a savings bank, where 
it would draw interest. A counter check 
was handed to him, which he filled out, 
and the money was paid to him. It was 
held that the bank was justified in mak- 
ing the payment, and was not liable to 
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held that this form of acknowledgment 
exempted the bank from liability for the 
negligent acts of its correspondents. 
California National Bank v. Utah Nation- 
al Bank, 190 Fed. Rep. 318. 38 B. L. J. 
384. 

A bank had the following words printed 
on its deposits slips: “All items credited 
subject to final payment.” It was ‘held 
that this bank was not liable to its de- 
positors where a certain check was col- 
lected by a correspondent bank which 
failed while the proceeds of the collec- 
tion were in its hands. Falls City Wool- 
en Mills v. Louisville National Banking 
Co., Ky., 140 S. W. Rep. 66. 38 B. L. J. 
384, 


§252. Title of collecting bank. 


Where a bank credits a draft to the 
drawer’s account, with the understanding 
that it may be charged back if not paid, 
the bank holds the draft merely for col- 
lection and the proceeds, in the hands of 
a correspondent, may be attached by a 
creditor of the drawer. First National 
Bank v. Munding, Okla., 200 Pac. Rep. 
158. 38 B. L. J. 725. 


§253. Right to revoke credit or charge . 
back check. 


Where it was expressly understood be- 
tween the depositor and the bank that 
the bank should have the right to charge 
back the check in the event of its non- 
collection, and no charge was made by 
the bank for its services in collecting the 
check, it was held that the bank’ was 
not liable to its depositor where a cor- 
respondent, to which the check had been 
sent, failed while the proceeds were in 
its hands. Fansett v. Garden City State 
Bank, S. D., 123 N. W. Rep. 686. 38 B. 
L. J. 869. 


CONSIDERATION. 


Instances of sufficient considera- 
tion. 


§262. 


The defendant signed a note for $500, 
payable to the order of a firm, the con- 
sideration for the note being the estab- 
lishment, by the firm, of a_ shipyard. 
The défendant was one of a number of 
persons who executed similar notes to 
raise a bonus, offered by the town in 
which he resided, to obtain the estab- 
lishment of the shipyard at that place. 
The shipyard was established in accord- 
ance with the understanding of the par- 
ties, and the defendant’s note was trans- 
ferred for value to the plaintiff bank. It 
was held that the bank was entitled to 
recover on the note. [Bell v. First Na- 
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the association. The fact that the check 
was not drawn on the regular form used 
by the association, was immaterial. 
Madeiran Alliance Association v. Lowell 
Trust Co., Mass., 129 N. E. Rep. 440. 38 
B. L. J. 197, 


DELIVERY. 


§295. Presumption of delivery. 


Where a check is #tolen from the 
Grawer by the payee and negotiated to a 
holder in due course, the holder is en- 
titled to enforce the check. Schaeffer v. 
Marsh, 153 N. Y. Supp. 96. 38 B. L. J. 
386. 


DEPOSITS. 


Questions and answers on bank de- 
posits. 38 B. L. J. 58-62. 


§214. Special deposits. 


The trustee in bankruptcy of a motor 
truck company brought action against 
the defendant trust company to recover 
what was alleged to be a general deposit 
made by the bankrupt. The trust com- 
pany showed that the deposit was made 
subject to an agreement that it was to be 
drawn against only on checks counter- 
signed by a certain export company. The 
complaint was dismissed, but without 
prejudice to the right of the trustee to 
begin another action, in which the inter- 
ests of the export company could be as- 
certained and adjudicated. Conklin v. 
Guaranty Trust Co., 206 Fed. Rep. 361. 
38 B. L. J. 34. 


§315. Bank's liability for stolen property. 


The plaintiff was the owner of a $1,000 
Victory Bond, negotiable by delivery. At 
the suggestion of the president of the de- 
fendant bank, the bond was placed in a 
tin box, belonging to the plaintiff's father 
which was kept in the bank's vault along 
with similar boxes belonging to other de- 
positors. The bank received no compen - 
sation for its services in caring for the 
bond. The vault was an old one, built 
of brick, without steel lining, and having 
an iron or steel door. The vault con- 
tained a nest of safety deposit boxes and 
two safes, one of them a burglar-proof 
safe, in which the bank kept its own se- 
curities and those belonging to the rela- 
tives of some of its officers. The vault 
was blown open by burglars, and the 
plaintiff's bond was stolen. Only the tin 
boxes were rifled. It was held that a 
statute exempting the bank from liability 
for property stolen from rented safety 
deposit boxes had no application. A 
judgment in favor of the bank, directed 
by the lower court, was reversed on the 


ground that the plaintiff was entitled to 
have the jury decide whether the bank 
had used adequate care. Pennington v. 
Farmers’ & Merchants’ Bank, Tenn., 231 
S. W. Rep. 545. 38 B. L. J. 564. 


§319. Public deposits. 


Under the Texas statute requiring the 
office of City Treasurer to be let by con- 
tract to the highest and best bidder, a 
city advertising for a depositary for its 
funds, may reject all bids received and 
re-advertise. City National Bank v. 
Corpus Christi, Tex., 233 S. W. Rep. 75. 
38 B. L. J. 876. 


§323 Deposits by executors, administra- 
tors and trustees. 


Where a bank allows an executor to 
deposit estate funds in his individual ac- 
count, it may be held liable to the estate 
for the executor’s misappropriations. 
Whiting v. Hudson Trust Company, 189 
N. Y. Supp. 745. 38 B. L. J. 746. 


§324. Deposits by guardians. 


A bank is not liable where it allows a 
guardian «to deposit guardianship funds in 
his individual account and the guardian 
subsequently withdraws and appropriates 
the proceeds. United States F. & G. Co. 
v. Peoples Bank, Tenn., 157 S. W. Rep. 
414. 38 B. L. J. 870. 

A bank is not liable where it allows a 
guardian to deposit guardianship funds 
in his individual account and the guardi- 
an later withdraws and appropriates the 
proceeds. Hood vy. Kensington National 
Bank, 230 Pa. 508, 79 Atl. Rep. 714. 38 
B. L. J. 870. 


§329. Deposits by one person in name 


of another. 


A man deposited money in a savings 
bank in the name of his grandson. The 
depositor kept the pass book in his pos- 
session until the time of his death and 
at no time made any declaration of 
trust. It was held that, upon the death 
of the depositor, the deposit belonged to 
his estate and not :o the grandson. Fern- 
ald v. Fernald, N. H., 113 Atl. Rep. 223. 
38 B. L. J. 859. 


§330. Deposits in two names. 


A deposited a sum of money in an ac- 
count entitled, “A and B; payable to 
either or survivor.” A kept the pass- 
book in her possession during her life and 
B had no knowledge of the deposit until 
afier her death. It was held that the 
money belonged to A’s estate and not to 
B. Noyes v. Institute for Savings, 164 
Mass. 513. 38 B. L. J. 785. 

A person deposited her own money in 
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a savings bank in the joint names of 
herself and one Nash. Opposite the sig- 
natures of the parties, on the margin of 
the signature book, were written the 
words, “either to draw.” The pass-book 
was inscribed as follows, “Either party 
to draw, and, in case of the death of 


. either of them, the survivor shall have 


full power to withdraw the deposit as if 
the same had been duly transferred to 
such survivor.” Afiter the depositor’s 
death, it was held that her administra- 
trix was entitled to the funds as against 


Nash. Flanagan v. Nash, 39 Atl. Rep. 


818. 38 B. L. J. 235. 

A person deposited money in a sav- 
ings bank in the joint names of himself 
and his sister, subject ito the following 
conditions: “Either party to draw and in 
case of the death of either of them the 
survivor shall have full power to with- 
draw the deposit as if the same had 
been duly transferred to such survivor.” 
Upon the death of the depositor it was 
held that the fund belonged to his sister 
and not to his estate. Grady v. Sheehan, 
100 Atl. Rep. 950. 38 B. L. J. 234. 

Where a husband and wife deposited 
money in a joint account “The survivor 
to take,” and other deposits were sub- 
sequently made, the money being derived 
from the husband’s business, in which his 
wife assisted him, it was held that, upon 
the husband’s death, the wife was en- 
titled to the deposit. Commonwealth 
Trust Co. v. Grobel, New Jersey, 114 Atl. 
Rep. 353. 38 B. L. J. 662. 


§334. Rule in New York as to tentative 
trusts. 


A person who deposited money in a 
eavings bank account, standing tn her 
name in trust for another person, made 
a will in which she created legacies which 
in the aggregate amounted approximately 
to the amount on deposit and it ap- 
peared that she had no other property 
out of which the legacies could be paid. 
It was held that the making of the will 
revoked ithe trust and that on the death 
of the depositor, the deposit belonged to 
her executor. In re Beagan’s Estate, 183 
N. Y. Supp. 941. 38 B. L. J. 38. 


Proving Deposit 


The plaintiff claimed that on October 
17th, after banking hours, he went to the 
bank with a Mr. Gay, who had formerly 
been president of the bank, and deposited 
the sum of $250, Mr. Gay making out the 
deposit slip and handing it, together with 
the money, to the assistant cashier, who 
accepted the money and initialed the de- 
posit slip. It appeared that the bank 
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was in the custom of receiving deposits 
after the usual banking hours. The as- 
sistant cashier testified that he had no 
recollection of the deposit, that it had 
never been entered on the books of the 
bank, that the bank’s cash balanced and 
that the initials on the deposit slip of- 
fered in evidence were not his. It was 
held that the evidence was sufficient to 
justify the jury in finding that the de- 
posit had been made. Farmers’ Bank & 
Trust Company v. Boshears, Ark., 231 S. 
W. Rep. 10. 38 B. L. J. 510. 


EXECUTORS AND ADMINISTRATORS. 


Digest of Pennsylvania statutes affect- 
ing wills and settlement of decendents’ 
estates. 38 B. L. J. 467, 545, 624. 


Administration. 


In Arizona an estate, consisting en- 
tirely of personal property not exceeding 
$300 in value, may be settled and dis- 
tributed without administration. 38 B. L. 
J. 322. 

In California bank deposits may be col- 
lected without administration provided 
the estate does not amount to more than 
$1,000. 38 B. L. J. 322. 


§347. Appointment. 

Under the laws of Alabama, the court 
is not required to appoint next of kin 
special administrators pending the con- 
test of a will. In such a case, the court 
may, in its descretion, appoint the per- 
sons named as executors in the will to 
act as special administrators. Arendale 
v. Johnson, 89 So. Rep. 603. 38 B. L. J. 
839. 

In New York the only method by which 
a person in a prior class can preclude the 
appointment of a person in a subsequent 
class is by himself taking out and ac- 
cepting letters of administration. Shoden 
v. Wright, 5 N. Y. 497. 38 B. L. J. 331. 

Under Rule XXI, National Banks will 
not be appointed to act in a fiduciary 
capacity by the Orphan’s Court in Penn- 
sylvania. In re National Bank of Ger- 
mantown and Southwark National Bank, 
Orphan’s Court of Philadelphia County, 
Pa. 38 B. L. J. 636, 753. 

Where the decedent was survived by 
a son and a daughter, each of whom 
sought to be appointed administrator, the 
surrogate had no discretion in the mat- 
ter but to issue letters ito the son, even 
though it appeared that it was to the 
son’s interest to diminish the estate as 
much as possible. In re McOwen’s Es- 
tate, 185 N. Y. Supp. 907. 38 B. L. J. 404. 

The will of a resident of Indiana 
named an individual as trustee and the 
Chicago Title & Trust Company, an Illi- 
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nois corporation, as successor in trust. 


‘The individual died without qualifying as 


‘trustee. Thereafter the beneficiary of the 
trust applied to have the First Trust & 
Savings Bank, an Indiana corporation, 
appointed trustee instead of ithe trust 
company named in the will. The Indiana 
company was appointed, and after it had 
qualified and accepted the trust the Chi- 
cago company took an appeal. On the 
appeal it was held that the appeal must 
be dismissed for the reason that the 
Indiana company had not been brought 
in as a party to the appeal. Chicago 
Title & Trust Co. v. Gillett, 130 N. E. 
Rep. 144. 38 B. L. J. 354. 


Removal. 


The court may remove an executor and 
appoint a substitute at any time, upon 
proper cause being shown. Studebaker 
Bros. v. De Moss, Ind., 111 N. E. Rep. 
26. 38 B. L. J. 608. 

An executor may be removed for com- 
mitting a fraud against the estate. In re 
Newell’s Estate, Calif., 122 Pac. Rep. 
1099. 38 B. L. J. 608. 

An executor may be removed from of- 
fice where it is shown that he purchased 
stock from the estaite and sold it at a 
profit. In re Sandrock’s Estate, 99 N. Y. 
Supp. 497. 38 B. L. J. 610. 

In Illinois “the county court may re- 
voke all letters testamentary or of ad- 
ministration, granted (to persons who be- 
come insane, lunatic or of unsound mind, 
habitual drunkards, are convicted of in- 
famous crimes, waste or mismanage the 
estate, or who conduct themselves in 
such manner as to endanger their co- 
executors, co-administrators or securi- 
ties.” §30, Rev. Stat., 1917. 38 B. L. J. 
539. 

In Iowa an executor or administrator 
may be removed where “by reason of 
age, continued sickness, imbecility, or 
change of residence, or any other cause 
he becomes incapable of discharging his 
trust, ... when he shall fail or refuse to 
return inventories or accounts of sales of 
the estate, or to make reports, ... or 
when it is shown to the court or judge 
thereof by his sureties that he has be- 
come or is likely to become insolvent.” 
Code, §3416. 38 B. L. J. 539. 

In Missouri “If any executor or admin- 
istrator becomes of unsound mind, or be 
eonvicted of any felony or other infam- 
cus crime, or has absented himself from 
the state for the space of four months, 
or become an habitual drunkard, or in 
anywise incapable or unsuitable to exe- 
cute the trust reposed in him, or fail to 
discharge his official duties, or waste or 
mismanage the estate, or act so as to en- 
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danger any co-executor or co-adminis- 
trator,” etc., he may be removed. 38 B. 
L. J. 539. 

Where the interests of an administra- 
tor are antagonistic to the interests of 
the estate he should be removed. Nickel’s 
Administrator v. Horsley, Va., 100 S. E 
Rep. 831. $8 B. L. J. 610. 

Where an executor has filed a volun- 
tary petition in bankruptcy and has de- 
layed the administration of the estate he 
should be removed. In re Truesdale’s 
Estate, 81 N. Y. Supp. 1038. 38 B. L. J. 
610. 

Under a Kentucky statute insolvency 
is a ground for removing an administra- 
tor, but the statute does not apply to a 
case where an administrator went 
through bankruptcy prior to his appoint- 
ment. Gill v. Riley, Ky., 90 S. W. Rep. 2. 
38 B. L. J. 611. 

The fact that two executors refuse to 
transact estate business in the presence 
of the son of the third executor, who 
acted as personal attorney for such ex- 
ecutor, is no ground for their removal. 
In re Waterman’s Estate, 98 N. Y. Supp. 
683. 38 B. L. J. 612. 

Executors may be removed where they 
neglect to foreclose a second mortgage 
Loionging to the estate and the lien of 
the mortgage is subsequently extinguished 
by the foreclosure of the first mortgage. 
In re Greifenstein, 149 N. Y. Supp. 136. 
38 B. L. J. 613. 

Speculation with funds belonging to the 
estate is ground for removing an execu- 
tor. In re Drummond's Estate, 165 N. Y. 
Supp. 78. 38 B. L. J. 616. 


§348. Qualifications of executor or ad- 
ministrator. 


Arizona, Illinois and Missouri refuse 
to grant letters testamentary or of ad- 
ministration to a non-resident. 38 B. L. 
J. 696. 

In South Dakota, Arizona and Idaho the 
surviving partner of a decedent cannot 
be appointed administrator of his estate. 
38 B. L. J. 330. ‘ 

In Indiana if an unmarried woman is 
appointed executrix or administratrix and 
subsequently marries, she may continue 
to act if her husband files a written 
consent thereto in open court. 38 B. L. 
J. 330. 

If a woman, who is appointed to act as 
administratrix, subseqently marries, her 
tenure of office is thereby automatically 
terminated in Idaho, South Dakota and 
Nevada. 38 B. L. J. 330. 

An executor named in a will may be 
appointed temporary administrator. In 
re Shonts Will, 229 N. Y. 374, 128 N. E. 
Rep. 225. 33 B. L. J. 327 


In Kentucky a person entitled to have 
letters with the will annexed issued to 
him may, if he prefers, nominate another 
to act in his stead. Louisville Trust Co. 
v. Bingham, 178 Ky. 573, 199 S. W. Rep. 
68. 38 B. L. J. 324. 

A trust company, if authorized by its 
charter, may act as executor of a will. 
Old Colony Trust Co. v. Wallace, Mass., 
98 N. E. Rep. 1035. 38 B. L. J. 329. 


Bonds. 


A statute, dispensing with the filing of 
@ bond in the case of a trust company, 
while requiring one from an individual 
executor or administrator is constitution- 
al. Coleman’s Administrator v. Parrott, 
Ky., 13 S. W. Rep. 525. 38 B. L. J. 413. 


§349. Bank or trust company as executor. 

Where a trust company, named as ex- 
ecutor in a will, merges with another 
trust company, the latter gains the right 
to administer the estate. Matter of 
Bergdorf’s Will, N. Y., 99, N. E. Rep. 714. 
38 B. L. J. 329. 


§350. Foreign corporation as executor. 


A trust company, organized under the 
laws of a state other than Connecticut, 
cannot be appointed administrator of any 
estate in Connecticut nor ancillary execu- 
tor of the will of a person not a resident 
of Connecticut. Equitable Trust Com- 
pany v. Plume, Conn., 103 Atl. Rep. 940. 
38 B. L. J. 697. 


Public administrator. 
Among the states which have public 


administrators, are Colorado, Illinois, 
Massachusetts, Montana, New York and 
South Carolina. 38 B. L. J. 328. 

§351. Compensation. 


In Kentucky, it has been held that joint 
executors are entitled to an equal share 
of the commissions allowed and this even 
though most of the work was done by one 
of them. Garr v. Roy, 20 Ky. L. Rep. 
1697. 50 S. W. Rep. 25. 38 B. L. J. 325. 

In some states the compensation of an 
executor or administrator is fixed by the 
court. Runkle v. Smith, N. J., 106 Atl. 
Rep. 474; In re Sinnott’s Estate, Pa., 80 
Atl. Rep. 343. 38 B. L. J. 410-411. 

Where a will directed the executors to 
éell all of the real estate and convert it 
into money or securities, it was held that 
the executors were entitled to commis- 
sions on the realty as well as on the per- 
sonal estate. In re Saunders’ Estate, 137 
N. Y. Supp. 438. 38 B. L. J. 411. 

Commissions are not generally allowed 
on assets which do not come into the 
hands of the personal representative. In 
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re Flacke’s Estate, New Jersey, 64 Atl. 
Rep. 1020. 28 B. L. J. 411. 

An executor is not entitled to a com- 
mission on the amount of certain notes 
secured by mortgage, where the mort- 
gages were foreclosed and the mortgaged 
lands bid in and distributed among the 
heirs; it is only on amounts collected 
and paid out that an executor is entitled 


to commissions under the statute. In re 
Peters, Mo., 107 S. W. Rep. 406. 38 B. 
L. J. 412. 

Where a will provided: “I give and 


bequeath to each of the executors named 
in this will who shall enter upon their 
duties as such executors, the sum of 
five thousand dollars absolutely,” it was 
held that the bequests should be taken 
by the executors as compensation for 
their services and that they were not 
entitled to an additional amount as com- 
missions. Re Fox’s Estate, Pa., 83 Atl 
Rep. 631. 38 B. L. J. 412. 

To justify anything in excess of the 
statutory commissions the executor or 
administrator must have actually ren- 
dered services of an extraordinary char- 
acter, not ordinarily required of an ex- 
ecutor or administrator in the discharge 
of his duties—not within the routine of 
administration. In re Carmody’s Estate, 
Iowa, 145 N. W. Rep. 16. 38 B. L. J. 409. 

The New York statute provides that, if 
the gross value of the principal of the 
estate amounts to $100,000 or more and 
there are two or three executors or ad- 
ministrators, each is entitled to full com- 
missions. Where it appeared, on an ac- 
counting filed by three executors, that 
while the principal and income of the 
estate amounted to more .than $100,000, 
the principal was slightly less than that 
sum, it was held that the executors would 
have to divide a single commission among 
them. In re Freeman, 174 N. Y. Supp. 
416. 38 B. L. J. 408. 

Statutory compensation of executors 
and administrators in the different states 
38 B. L. J. 406. 

Under the common law of England 
executors and administrators were en- 
titled to no compensation for the dis- 
charge of their duties. Connolly v. Leon- 
ard, Me., 95 Atl. Rep. 269. 38 B. L. J. 405 


§352. Powers and duties. 


Under the New York state statutes an 
executor, administrator, guardian or tes- 
tamentary trustee is required to keep 
trust funds in his hands separate and 
distinct from his own personal funds. 
Surrogate’s Court Act, Sec. 231. 38 B. L 
J. 865. 

Only pressing necessity will authorize 
an executor to intermeddle with an e3- 
tate before letters testamentary have 
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been granted. Stagg v. Green, 47 Mo 
500. 38 B. L. J. 774. 

Where a person died leaving no will 
and having no creditors and the relative, 
who, under the statutes, was entitled to 
the entire estate, disposed of personal 
property belonging to the estate, it was 
held that an administrator, subsequently 
appointed upon the petition of the sur- 
viving relative, could not recover the 
property so disposed of. Cooper v. Hay- 
ward, 71 Minn. 374, 74 N. W. Rep. 172 
38 B. L. J. 776. 

It is proper for the heir of a decedent 
to anticipate administration and do what 
is necessary to preserve the estate and 
he is entitled to compensation out of the 
estate for expenses so incurred. In re 
Murray, 56 Oregon 132, 107 Pac. Rep. 19, 
88 B. L. J. 774. 

Where a testator had directed that cer- 
tain sealed parcels should be delivered 
by his executor, unopened, to the per- 
sons to whom they were directed, it was 
held that the executor could not safely 
obey the instructions of his testator. 
Hayes v. Hayes, 45 N. J. Eq. 461, 17 Atl 
Rep. 634. 38 B. L. J. 779. 

It is an executor’s duty to care for and 
preserve the property, even before let- 
ters are issued to him. Alerding v. Al- 
lison, 170 Ind. 252, 83 N. E. Rep. 1006. 
38 B. L. J. 774. 

The authority of an executor or ad- 
ministrator is limited to the state in 
which he is appointed. First National 
Bank v. Dowdy, Mo., 161 S. W. Rep. 859 
38 B. L. J. 696. 

Where one of several executors dies the 
survivor Or survivors may execute a pow- 
er to sell real estate vested in the execu- 
tors by the will. Striker v. Daly, 162 N. 
Y. Supp. 527. 38 B. L. J. 536. 

Where there are more executors than 
one each has the right to the custody and 
control of the estate’s assets and the one 
who gains such custody is entitled to 
retain it. Smith v. Heyward, S. C., 105 
S. E. Rep. 275. 38 B. L. J. 534. 

Where the will names more than one 
executor and authorizes them to sell real 
estate belonging to the testator, all of the 
executors who have qualified must join 
in the conveyance. If one of the execu- 
tors refuses to join a valid title cannot 
be transferred. Langhill v. Pennsylvania 
Railroad Co., 98 Atl. Rep. 872. 38 B. L. 
J. 586. 


Assets. 


The term assets has been defined as 
all property subject to the payment of 
the decedent’s debts. Agee v. Saunders, 
Tenn., 157 S. W. Rep. 64. 38 B. L. J. 776 

An executor or administrator has the 
right to compel discovery of the de- 
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cedent’s property. In re Heinze’s Estate, 
224 N. Y. 1, 120 N. E. Rep. 63. 38 B. L. 
J. 777. 

A person who conceals assets belong- 
ing to an estate or refuses to deliver 
them to the executor or administrator 
may be committed to jail. Ex parte 
Moran, 83 Kans. 615, 112 Pac. Rep. 94. 
38 B. L. J. 779. 


Inventories. 

An executor may be removed where he 
Goes not file an inventory as required by 
law. In re Stambaugh’s Estate, Pa., 92 
Atl. Rep. 715. 38 B. L. J. 613. 

A testator cannot, by a provision in his 
will, exempt his executor from filing an 
inventory. Parker v. Robertson, Ala., 88 
So. Rep. 418. 38 B. L. J. 703. 

In Iowa inventories “must be filed in 
all cases, notwithstanding the provisions 
of any will or the action of any heirs 
or devisees waiving the filing thereof, and 
no administration shall be closed until 
the same has been filed.” Code §3310. 
38 B. L. J. 704. , 


Compromise of Claim. 


An executor or administrator may com- 
promise a claim owned by the estate 
without the express authority of the 
Court. Choteau y. Suydam, 21 N. Y. 179. 
38 B. L. J. 889; Moulton v. Holmes, 57 
Cal. 337. 38 B. L. J. 889, 890. 

A court has power to authorize an 
executor to compromise a claim owned 
by the estate. Appeal of Johnson, 71 
Conn. 590, 42 Atl. Rep. 662. 38 B. L. J. 
890. 

The fact that a compromise of a claim, 
made by an executor, is approved by the 
court, will not relieve the executor from 
his own negligence in bringing about a 
condition of affairs, which rendered the 
compromise necessary. Fraley v. Thomas, 
98 Ga. 375, 25 S. E. Rep. 446. 38 B. I. 
J. 892. 

An order issued by a probate court, 
authorizing an executor or administrator 
to compromise a claim, will not protect 
the executor or administrator if, after 
the compromise has been made, it ap- 
pears that the entire amount of the claim, 
by the exercise of due diligence, could 
have been collected. In re Hutton’s Es- 
tate, 92 Mo. App. 132. 38 B. L. J. 893. 

Where an executor or administrator 
compromises a claim due the estate, 
without its having been authorized by 
the court, the burden is on him to show 
that the settlement was a proper one and 
the fact that the executor or adminis- 
trator acted in the matter by advice of 
counsel will not be sufficient for this 
purpose. In re Quinn’s Estate, 9 N. Y. 
Supp. 550. 38 B. L. J. 893. 
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§353. Personal liability. 


An executor may be held personally 
liable for a failure to collect assets be- 
longing to the estate. Harrington v. 
Kateltas, 92 N. Y. 40; In re Northrup’s 
Will, 87 N. Y. Supp. 318. 38 B. L. J. 811. 

An executor or administrator may be 
held personally liable for a delay in col- 
lecting assets belonging to the estate. 
Powell v. Hurt, Mo., 16 S. W. Rep. 669; 
In re Sanderson, 74 Cal. 199, 13 Pac. Rep. 
497; In re Gardner’s Estate, 199 Pa. 524, 49 
Atl. Rep. 346; Duenkel v. Amarillo Bank 
& Trust Co., Tex., 222 S. W. Rep. 670. 38 
B. L. J. 812-817. 

An executor or administrator may be 
held personally liable for allowing moneys 
of the estate to remain on deposit an 
unreasonable length of time, where the 
same is lost through the failure of the 
bank. Rucker v. Redmond, 67 Ill. 187; 
Caruthers v. Caruthers, 99 Ill. App. 402. 
38 B. L. J. 817-818. 


An executor or administrator may be 
held personally liable for a failure to col- 
lect assets belonging to the estate. In 
re Moore’s Estate, 96 Cal. 522, 31 Pac. 
Rep. 584; In re Hosford, 50 N. Y. Supp. 
550; McAllister’s Administrator v. Stan- 
ley, Ky., 218 S.-W. Rep. 237; In re Do- 
lenty’s Estate, 53 Mont. 33, 161 Pac. Rep. 
624. 38 B. L. J. 779-782. 


An executor is not liable for money be- 
longing to the estate, wrongfully with- 
drawn from the bank, in which it had 
been deposited by his co-executor. The 
co-executor here deposited the money in 
such form that it could be withdrawn 
on his signature. He led the defendant 
executor to believe, however, that the 
money could not be withdrawn except by 
checks signed by both of them. In re 
Haggerty’s Estate, Wash., 178 Pac. Rep. 
644. 38 B. L. J. 534. 

If a person, legally appointed executor 
in one state, takes possession of the prop- 
erty of the decedent in another state, 
without having been authorized by the 
proper court in the latter state, he is 
liable as an executor de son tort. Camp- 
bell v. Tousey, 7 Cow. (N. Y.) 164. 38 B 
L.. J. 537. 


EXTENSION OF NOTE. 


Definiteness. 


The extension of a note “Until Frost” 
is an extension for a definite time and 
binding on the party granting the ex- 
tension. West Texas Loan Co. v. Mont- 
M., 200 Pac. Rep. 681. 38 B 


gomery, N. 
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FEDERAL RESERVE ACT. 


Collection of checks by Federal Reserve 
Bank. 


Where country banks alleged that, for 
the purpose of compelling the plaintiffs 
to become members of the Federal Re- 
serve System, or at least to open a non- 
member clearing account with the de- 
fendant, the latter intended to accumu- 
late checks drawn on the plaintiffs until 
they reached a large amount and then 
present them for payment over the coun- 
ters of the plaintiffs, and that the re- 
sult of such action would be to drive 
some of the plaintiffs out of business and 
to diminish the income of all by depriv- 
ing them of exchange collected on checks 
drawn on them at a distance, it was held 
that the plaintiffs were entitled to an in- 
junction if they could prove their allega- 
tions. American Bank & Trust Company 
v. Federal Reserve Bank of Atlanta, U. 
S. Sup. Ct., May 16, 1921. 38 B. L. J. 415. 


FOREIGN EXCHANGE. 


§356. Effect of drop in rates. 


On October 9, 1919, the plaintiff bank 
entered into an agreement with the de- 
fendant, whereby the bank agreed to sell 
and deliver to the defendant in New 
York, at any time during July, 1920, at 
the defendant’s option, 500,000 French 
francs, at the rate of 8.33 francs per dol- 
lar. On April 23, 1920, the defendant 
notified the bank that he repudiated the 
contract and would not accept the francs 
or pay for them. A few days later, the 
bank sold the francs for about $30,000 
less than the amount which the defend- 
ant had agreed to pay. If the bank had 
held the francs until July 31, 1920, the 
date of delivery, the loss would have 
been $9,000 less than the loss resulting 
from the sale on April 29. In an action 
by the bank for damages it was held 
that the proper measure of damage was . 
the difference between the contract price 
and the market value of the francs at the 
time when the francs should have been 
accepted, by the defendant. Guaranty 
Trust Company v. Meer, 187 N. Y. Supp. 
288. 38 B. L. J. 455. 

The defendant signed five notes pay- 
able to the plaintiff and calling for the 
payment of the aggregate sum of 225,000 
francs. The notes were executed and de- 
livered in France, and were also pay- 
able in France. They were dated May 
4, 1915, and payable August 4, 1915. An 
action on the notes was begun in the 
state of New York on May 21, 1920. It 
was held that the rate of exchange in 
effect on the date when the action was 
commenced, was the proper rate to be 
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used in computing the amount due. Re- 
villon v. Demme, 185 N. Y. Supp. 443. 38 
B. L. J. 125. 


Liability of Parties. 


The defendant bank advertised in a 
foreign language newspaper that it would 
send money to Poland by post or cable 
“at the lowest prices,” guaranteeing se- 
curity and speed. The plaintiff saw this 
advertisement and arranged with the 
bank to send $120 in Polish exchange to 
a party in Poland. In addition to the 
regular charges a charge of $5.00 was 
made to cover the cost of a reply cable. 
The plaintiff understood that the addi- 
tional charge was for insuring and s3e- 
curing speedy delivery. He was told that 
his money would be refunded in case of 
the non-production of a receipt within 
three weeks showing delivery. The money 
was not delivered. It was held that the 
plaintiff's recovery should not be limited 
to the present value of the Polish money 
which the bank engaged to transmit, but 
that he was entitled to recover the 
amount paid to the bank in dollars. Was- 
serman v. Irving National Bank, N. Y. 
Law Journal, April 13, 1921. 38 B. L. J. 
338. 

Where a person purchases from a bank 
a draft, drawn on a bank in Italy, pay- 
able in lire, and the draft, is refused be- 
cause of the failure of the drawer, the 
purchaser is entitled to recover the value 
of the lire, on the day on which the 
draft was presented and dishonored. 
American Express Company v. Cosmo- 
politan Trust Company, Mass., 132 N. E. 
Rep. 26. 38 B. L. J. 737. 

The plaintiff directed a private banker 
to transfer 18,000 lire by cable to a party 
in Italy and gave to the private banker 
his check for $3,463.61, covering the 
transaction. The private banker depos- 
ited this check in his account in the 
defendant bank. This cable credit was 
never transmitted, and on the following 
day the private banker made an assign- 
ment for the benefit of creditors. The 
private banker wes indebteé io the de- 
fendant bank in a sum which was much 
larger than the amount on deposit in the 
bank to his credit. The plaintiff brought 
suit against the bank cn the theory that 
the proceeds of the checks constituted a 
trust fund in the hands of the bank. It 
was held that the transaction was merely 
a purchase of credit in Italy and that 
there was no trust relation between the 
piaintiff and the private banker. Con- 
sequently, the plaintiff was not entitled 
to recover from the defendant bank. 


Legniti v. Mechanics & Metals National 
Bank, N. Y., 130 N. E. Rep. 597. 38 B. L. 
J. 437. 

Where an express company agreed to 
transmit funds to Russia and the money 
was not delivered to the person tor whom 
it was intended, it was held that the 
company was liable unless the sub- 
agents, through whom the money was 
transmitted, were not suitable for that 
purpose. It was also held that a stipu- 
lation embodied in the application, signed 
by the party transmitting the funds, 
limiting the liability of the express com- 
pany for the defaults of its correspond- 
ents and sub-agents, was valid and 
binding. Alemian v. American Express 
Company, Mass., 130 N. E. Rep. 253. 38 
B. L. J. 399. 

The plaintiff, who could neither read 
nor write, requested the defendant tele- 
graph company to transmit a sum of 
money to his wife in Czecho-Slovakia. 
The agent of the company told the plain- 
tiff that the company would guarantee 
the return of the money, less the trans- 
mission charges, in the event of a fail- 
ure to make payment to the plaintiff's 
wife. It was held that the plaintiff was 
entitled to recover in accordance with 
this statement and that he was not 
bound by a condition printed on the re- 
ceipt limiting the company’s liability to 
its own lines and exonerating it beyond 
that, to which his attenticn was not 
called and to which he did not assent. 
Sturner v. Western Union Telegraph Co., 
189 N. Y. Supp. 537. 38 B. L. J. 652 


FORGED PAPER. 


Questions and Answers Pertaining to 
Forged Paper. 38 B. L. J. 218-224. 


§358. Forged paper in general. 

Where the drawer of a check, by mis- 
take, mails the check to a person other 
than the payee, but having the same 
name as the payee, and the party re- 
ceiving the check indorses and wrong- 
fully collects the check, the collecting 
bank is not liable to the real payee or 
to one, to whom he assigned his claim. 
Slattery & Co. v. National City Bank, 186 
N. Y. Supp. 679. 38 B. L. J. 267. | 

Where a person deposits money in the 
names of himself and another, to be 
drawn on checks signed by both, and the 


-bank honors checks drawn by the de- 


positor, on which he forged the other 
party’s signature, the bank is not liable 
to such other party, as the deposit cre- 
ated no gift in his favor. Martin v. First 
National Bank, Mo., 227 S. W. Rep. 656. 
38 B. L. J. 260. 
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§359. Liability of bank to drawer where 
bank pays check bearing forged 
signature. 


Where a trustee under a will dies and 
all of the parties interested in the estate 
petition for the appointment of a trust 
company as trustee, the court should ap- 
point such trust company in preference 
to an individual selected by the court. 
In re Gunther, 188, N. Y. Supp. 615. 38 
B. L. J. 558. 


§361. 


Drawee not entitled to recover 
money paid on check bearing 
forged signature. 


A drawee bank, which pays a check 
bearing a forgery of the drawer’s sizna- 
ture cannot recover the money from the 
bank to which it was paid. First National 
Bank v. United States National Bank, 
Ore., 197 Pac. Rep. 547. 38 B. L. J. 393. 

Under a Pennsylvania statute, a bank 
which pays a check drawn upon it, bear- 
ing a forgery of the drawer’s signature, 
may recover the money back from the 
person to whom it was paid. The drawee 
loses this right, however, where it fails 
to discover the forgery and give prompt 
notice thereof to the party receiving pay- 
ment, unless it is shown that there is on 
hand a fund, belonging to the forger, out 
of which the party receiving the money 
can reimburse himself. Union National 
Bank v. Farmers’ & Mechanics’ National 


Bank, Pa., 114 Atl. Rep. 506. 38 B. L. 
J. 654. 
§365. Bank allowed to recover money 


paid on check bearing forged sig- 
nature. 


While a bank is presumed to know the 
signature of one of its depositors, and 
therefore cannot recover from a bona 
fide holder for value money paid by the 
bank upon 9 check to which the drawer’s 
signature was forged, the rule does not 
apply where the undisputed facts show 
that the holder of the check by his neg- 
ligence contributed to the success of the 
fraud practiced on bank, whch was 
itself free from fault. Hutcheson Hard- 
ware Co. v. Planters’ State Bank, Ga., 
105 S. E. Rep. 854. 38 B. L. J. 264. 


§367. Liability of drawee bank to drawer 


where check paid on forged in- 
dorsement. 


One W., claiming to represent a steel 
corporation, sold some steel bars to the 
plaintiff company. The plaintiff paid for 
the bars before delivery with a check on 
the defendant bank, drawn to the order 
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of the steel corporation. This check, 
after being indorsed in the name of the 
steel corporation and also by one F., was 
collected by the latter. It was later dis- 
covered that the steel corporation was a 
fictitious concern created by W. for his 
own purposes. And instead of steel bars, 
a shipment of scrap iron was delivered 
to the plaintiff. The plaintiff brought suit 
against F. and attached his bank account. 
Then it brought this action against the 
defendant bank, on the theory that the 
indorsement of the steel corporation on 
the check was a forgery, rendering the 
bank liable to the plaintiff. The court 
held that, by suing F., the plaintiff had 
ratified the payment of the check and 
could not hold the bank liable. Haas & 
Son v. Twenty-third Ward Bank, N. Y. 
Law Journal, Jan. 29, 1921. 38 B. L. J. 
123. 


§370. Drawee bank may recover money 
paid on forged indorsement. 


A drawee may recover the money pald 
en a check bearing a forged indorsement. 
American Express Company v. People’s 
Savings Bank, 181 N. W. Rep. 701. 38 B. 
L. J. 291. 


§373. 


A drawee bank cannot recover money 
paid on a check bearing a forged in- 
dorsement, from the bank to which the 
payment was made, where the drawer of 
the check notified the drawee to stop 
payment before the check was presented. 
National Bank of Commerce v. First Na- 
tional Bank, Okla., 152 Pac. Rep. 596. 38 
B. L. J. 311. ‘ 


§376. 


No recovery where bank negligent. 


Depositor’s duty to examine re- 
turned vouchers and report ir- 
regularities to bank. 


Where a check bearing a forged signa- 
ture is returned by the drawee bank to 
the depositor and he retains it for seven 
days without discovering the forgery and 
reporting it to the bank, the question 
whether he has exercised proper care is 
one for the jury. Bank of Black Rock 
v. B. Johnson & Son, Ark., 229 S. W. Rep. 
1. 38 B. L. J. 504. 


§380. Drawee bank paying check on 


forged indorsement held liable to 
true owner. 


A check given in settlement of a claim 
for damages was payable to the order of 
an attorney and his client jointly. The 
attorney, without authority, indorsed both 
his own and his client’s name on the 


check and collected it, appropriating the 
It was held that the drawee 


proceeds. 


. 
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bank was liable to the client for the 
amount of the proceeds of the check to 
which she was entitled. Crahe v. Mer- 
cantile Trust & Savings Bank, IIl., 129 
N. E. Rep. 120. 38 B. L. J. 87. 


§381. Drawee held not liable. 


Early in January, the plaintiff learned 
that a draft payable to his order had 
been forwarded to his attorney and that 
the attorney had forged his indorsement 
thereon. On or about February ist, the 
plaintiff learned that the draft was 
drawn on the defendant bank. Instead 
of promptly informing the defendant 
bank of the circumstances, the plaintiff 
negotiated with his attorney for about 
two months in the endeavor to obtain 
restitution, and then gave notice to the 
bank of the forged indorsement. It was 
held that the plaintiff was guilty of neg- 
ligence as a matter of law and that he 
could not hold the bank liable. Annett 
v. Chase National Bank, 188 N. Y. Supp. 
8% 38 B. L. J. 672. 


GUARANTY. 


§400. Guaranty in general. 


The defendant, as agent for another 
person, arranged for a loan of $10,000 to 
be made to such other person by t*e 
plaintiff bank on security of a note and 
mortgage, to be executed by the bor- 
rower. The bank, however, refused to 
make the loan unless the defendant would 
guarantee it to the extent of $2,000. The 
note and mortgage were dated October 
16th. The defendant signed an agree- 
ment guaranteeing the loan to the extent 
of $2,000, which agreement was dated 
November 5th. Thereafter the bank paid 
over the money and received the note, 
mortgage, and guaranty. It was held 
that the defendant was liable. Citizens’ 
Trust & Sav. Bank v. Bryant, Cal., 300 
Pac. Rep. 823. 38 B. L. J. 842. 

Where a bank in New York wired a 
bank in California, guaranteeing pay- 
ment for two cars of grapes bought by 
A from B, and the California bank there- 
upon discounted drafts drawn by B on A, 
it was held that the telegram consti- 
tuted a letter of credit making the New 
York bank liable to the California bank. 
Bank of Italy v. Merchants National 
Bank, 188 N. Y. Supp. 183. 38 B. L. J. 
$27. (38 B. L. J. 92 affirmed.) 


§404. Continuing guaranties. 

The defendant addressed a letter to 
an automobile dealer, in which he told 
the latter that he might inform the plain- 
tiff bank “that I will honor your drafts 
drawn on me, not to exceed five hundred 
dollars.” The bank cashed drafts aggre- 
gating more than $500, which were duly 


paid by the defendant. Then the auto- 
mobile dealer drew two drafts which the 
bank cashed, but which the defendant 
refused to honor. It was held that the 
guaranty was not a continuing guaranty, 
that is, that it should be construed to 
mean that the defendant would honor 
drafts to a total of $500 and no more. 
Judgment was accordingly given for the 
defendant. People’s Savings Bank v. 
Landstreet, Fla., 87 So. Rep. 227. 38 B. 
L. J. 245. 


§406. Release of guarantor. 


The defendant signed the following 
guaranty on the back of a note, payable 
to the plaintiff bank: “For value re- 
ceived I hereby guarantee the payment 
of the within note at maturity, or at any 
time thereafter, with interest at the rate 
of 6 per cent. per annum, unti! pald, 
waiving demand, notice of non-payment 
and protest.” The note was not paid at 
maturity. The bank, however, gave no 
notice of this fact to the guarantor. There 
Was an understanding between the maker 
and the cashier of the bank that the 
note would be allowed to stand until the 
maker could make a part payment and 
give a renewal note for the balance, 
which new note the guarantor would 
probably be willing to guaranty. The 
maker informed the guarantor that the 
note had been paid, but this was not 
done with the knowledge of the bank. In 
an action by the bank against the guaran- 
tor it was held that these facts did not 
show fraud on the part of the bank, 
releasing the guarantor from liability. 
Farmers’ State Bank of Waupaca v. Han- 
sen, Wisc., 182 N. W. Rep. 944. 38 B. L. 
J. 751. 


GUARDIANS. 
Appointment. 


Under the statutes of New York (Do- 
mestic Relations Law, Section 81), only 
the father or mother of an infant may be 
appointed guardian of the infant by the 
provisions of a will. In re Underhill’s 
Estate, 189 N. Y. Supp. 448. 38 B. L. J. 
751. 

HOLDERS IN DUE COURSE. 
§412. Holder must take without notice 
of defect. 


The fact that an Iowa bank purchases 
from a Tennessee payee notes executed 
in Maine does not establish that the bank 
is not a holder in due course. Mechanics’ 
Savings Bank v. Berry, Me., 111 Atl. Rep. 
633. 38 B. L. J. 22. 

The defendant drew a check and de- 
livered it in payment for a horse, which 
he bought at an auction. The horse was 
warranted to be sound by the auctioneer. 


| 


The payee cashed it at the plaintiff bank. 
Upon discovering that the horse was rot 
sound, as warranted, the drawer stopped 
payment, and the plaintiff bank bryught 
this action against the drawer. It was 
held that the bank was entitled to re- 
cover, notwithstanding that the cashier 
of the plaintiff bank, who had acted as 
clerk at the auction, had knowledge that 
the horse had been warranted sound, it 
not appearing that the cashier had 
knowledge that the horse was not in fact 
sound. East Lansing State Bank v. Keil, 
Mich., 180 N. W. Rep. 347. 38 B. L. J. 
1¢9. 

The president of the plaintiff bank dis- 
counted notes with the defendant bank, 
the proceeds being placed to the credit 
of the plaintiff bank. By doing this the 
president was enabled to appropriate 
moneys belonging to his bank. It was 
held that this transaction was not so 
out of the ordinary as to place the de- 
fendant bank on inquiry and that the 
defendant had the right to charge the 
notes, when not paid at maturity, against 
the plaintiff's account. First National 
Bank vy. Guardian Trust & Savings Bank, 
Wash., 200 Pac. Rep. 1095. 38 B. L. J. 
911. 

Where the cashier of a bank purchased 
notes, knowing that they were given for 
stock in a corporation, and that they were 
payable to the organizer, who was also 
a stockholder and president of the cer- 
poration, the bank was not a holder in 
due course and could not enforce the 
notes against the makér. Farmers’ State 
Bank v. Cooke, Minn., 183 N. W. Rep. 
137. 38 B. L. J. 513. 


§426. Paper received as collateral. 

A subscriber to ten shares of stock in 
a bank paid $100 in cash on account 
of his subscription and gave the bank his 
note for the balance of $1,100. After the 
maturity of the note, the bank pledged it, 
together with the shares of stock sub- 
scribed for, with the plaintiff as collateral 
for a loan. It was held that the plain- 
tiff was entitled to enforce the note. 
Beneficial Loan Association v. Hillery, N. 
J., 113 Atl. Rep. 324. 38 B. L. J. 445. 


§428. Rights of holder in due course. 


The plaintiff bank sued on a $2,000 note, 
payable to it, and signed by the defend- 
ant, at the request of the president of 
the bank. At the same time, the presi- 
dent signed a note for $2,000 which he 
delivered to the defendant. The defend- 
ant received a credit for $2,000 as a de- 
positor of the bank, and drew his check 
for that amount payable to cash, which 
check he delivered to the president. It 
was held that the defendant, in effect, 
borrowed $2,000 from the bank on his 
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and loaned it to the 
bank’s president. The bank was held en- 
titled to recover on the note. Northern 
Bank & Trust Co. v. Coffin, Wash., 194 
Pac. Rep. 404. 38 B. L. J. 202. 


§429. Payee a foreign corporatiun. 

Under the laws of Utah a bank which 
purchases notes from the holder, a for- 
eign corporation, unauthorized to trans- 
act business in Utah, cannot enforce the 
notes against the maker, even though the 
bank is a holder in due course. First 
National Bank v. Parker, Utah, 194 Pac. 
Rep. 661. 38 B. L. J. 239. 


§430. Want or failure of consideration 
not a defense. 


The fact that the maker of a note 
received no consideration for it from the 
payee is not a defense against a holder 
in due course, that is, one who purchased 
the note for value before maturity and 
without notice of the defense. Swift & 
Co. v. McFarland, Mo., 231 S. W. Rep. 
65. 38 B. L. J. 577. 

The fact that there has been a failure 
of consideration for a check is no de- 
fense in an action on the check by a 
holder in due course against the drawer. 
Murphree v. Wrens Motor Company, Ga., 
106 S. E. Rep. 741. 38 B. L. J. 494. 


INDORSEMENTS. 


§438. For of indorsement. 

A typewritten indorsement is valid. 
Pingree National Bank v. McFarland, 
Utah, 195 Pac. Rep. 313. 38 B. L. J. 719, 
718. 

In transferring a note, the payee in- 
dorsed it as follows: “For value re- 
ceived we hereby assign, transfer and 
set over to the Marion National Bank all 
our rights, title and interest in and to 
the within note and in and to the said 
Indiana motor trucks, for which this note 
Was executed.” It was held that this in- 
dorsement was sufficient to transfer title 
and that the bank could enforce the note 
against the maker, although the latter 
had a defense good as against the payee. 
Benton Transfer Company v. Marion Na- 
tional Bank, Ga., 106 S. E. Rep. 735. 38 
B. L. J. 490. ° 


§439. Rubber stamp 


A rubber stamp indorsement, made 
with proper authority, is just as valid 
as one made in handwriting. State Sav- 
ings Bank v. Krug, Kans., 193 Pac. Rep. 
899. 38 B. L. J. 85. . 


§459. Restrictive indorsements. 

The following are instances of restric- 
tive indorsements: “Pay the within con- 
tents to Jack Power only,” Power v. Fin- 


promissory note, 


indorsement. 


| 
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nie, 8 Va. 411; “For account of” the in- 
dorser, Freeman’s National Bank v. Na- 
tional Tubeworks, 151 Mass. 413, 24 N. E. 
Rep. 729; “Pay Thomas Wilson—for our 
use,” Wilson v. Holmes, 5 Mass. 543; 
“For collection”; “For collection or cred- 


-it,” “For collection and return,” McPher- 


son National Bank v. Velde, 49 Ill. App. 
21. 38 B. L. J. 541. 


§464. Warranties of qualified indorsers or 
those who transfer without in- 
dorsement. 


One who transfers an instrument with- 
cut indorsement is not liable to the 
transferee on an implied warranty that 
the instrument is free from the taint of 
usury. Littauer v. Goldman, 72 N. Y. 
506. 38 B. L. J. 787. 

It is doubtful whether a qualified in- 
dorser warrants the authority of agents, 
signing on behalf of a corporation. 38 B. 
L. J. 788. 


INQUIRIES ANSWERED. 
Acceptances. 


Drawee. typewriting drawer’s signa- 
ture on a trade acceptance........ 783 

Trade acceptance a bill of exchange 791 

Trade acceptance payable at bank... 383 


Checks. 
Cashing checks outside of banking 
Certification of check presented by 
Certification must be written ........ 543 
Certification “when properly _in- 
Check delivered to cashier outside of 
Check deposited to payee’s credit by 
Check drawn by A to bank’s order 
and offered by B for deposit...... 228 


Check payable to guardian deposited 

in guardian’s individual account.. 870 
Check stolen by payee and negotiated 385 
Discrepancy between written amount 


Liability for money paid on raised 


Liability of bank paying forged ‘check 790 
Notice of dishonor to drawer of check 68 
Payment of check after drawer’s 
. 
Payment of check bearing forged in- 
dorsement after payment stopped.. 310 
Payment of check drawn by agent or 
Payment of postdated check... 
Power of attorney to draw checks. -.. 706 
Protest of check by drawee bank.... 151 
Protest of postdated check .......... 
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Right of bank to recover on check.. 
Rights of bank paying raised check.. 
Right of bona fide holder to enforce 

Risk in issuing duplicate for lost 

Signing check with rubber stamp .. 
Telegram stating “check is good” no 

certification ............ 
Time of presenting check 


Collections. 

Failure of correspondent holding pro- 
ceeds of collection 
Liability in collection of check ...... 
Liability of collecting bank ...... 155, 
Liability of collecting bank where 
correspondent fails 
Liability of collecting bank for failure 
to follow instructions ........... 


Deposits. 
Accounts of deceased persons ....... 
Depositers’ Guaranty Laws .........- 
Joint accounts payable to survivor .. 
Liability of depositor to bank for 
dda 
Receiving deposits outside of bank- 
Right of survivor to joint deposit .... 


Indorsement. 


Kinds of indorsement 
Liability of indorser without recourse 
Liability of indorsers of judgment 


note guaranteeing payment ........ 
Typewritten indorsement ........... 
Notes. 
Application of collateral securing note 


Charging note against depositor’s ac- 
Enforcement of note not bearing 
Negotiability of note ....... maces 
Negotiability of note maturing on 
Negotiability of note payable out of 
Negotiability of note providing for ex- 
temsion Of 
Negotiability of note providing “that 
vendor may retake property ...... 
Note dated on Sunday or holiday .... 
Payment of depositor’s note by bank . 
Releasing indorser of note .......... 
Right of bank to charge note against 
indorser’s account 


Miscellaneous. 


Assignment of interest of trust fund 
Boston ledger entries in pencil ...... 
Certificate of deposit obtained by 
false pretenses 
Duration of judgment lien. Tor 


. 
156 
226 
619 
150 
388 
868 
385 
923 
384 
229 
i) 230 
391 
233 
308 
784 
540 
786 
154 
716 
231 | 
620 
311 
618 
541 
621 
707 
73 
789 
544 
389 
706 
623 
227 
924 
391 
it 


Extension of time does not discharge 
accommodation maker ............ 312 
Income and excess profits tax returns 872 
Instruments payable to bank cashier. .710 
Landlord’s lien for rent ............. 390 
Liability of bank for notary’s negli- 
gence—bank not allowed to retain 
fees of notary ........... 
Limitation on lean to single borrower 305 
Loan on stock collateral to person 
other than stockholder ............ 386 


Lost certificate of deposit ..... 
National bank may not establish 
Necessity for and. protest 


Payment of certificate of deposit on 
forged indorsement ............... 313 
Post-dated note valid .............. 705 
Qualifications of bank president in 
622 
Rights of innocent purchaser of non- 
negotiable paper ............ 


INSURANCE. 
§470. Liability on policies. 

The defendant insurance company is- 
sued a policy to the plaintiff bank, insuring 
it “for all loss by robbery (commonly 
known as hold-up) of money and securi- 
ties: . . . from within that part of 
the safe or safes or vault insured here- 
under caused by robbers during the day 
or night, by compelling under the threat 
of personal violence an officer or office 
employee of the insured to unlock and 
open the safe or safes or vault”. In an 
action by the bank on this policy, it was 
shown that robbers entered the bank and 
by force and the use of fire-arms, com- 
pelled the cashier to open a locked vault. 
They then made off with money which 
they found in an unlocked safe within 
the vault. Under this statement of facts, 
it was held that the insurance company 
was liable for the loss. Mer Rouge State 
Bank v. Employers’ Liability Assur. Co., 
270 Fed. Rep. 567. 


LETTERS OF CREDIT. 
§489. Letters of credit. 


The plaintiff purchased from the de- 
fendant S sugar to be shipped from Java. 
Payment was to be made in New York on 


’ presentation of a warehouse receipt or de- 


livery order. The contract provided that 
it could be canceled upon certain contin- 
gencies. Carrying out the contract a letter 
of credit was procured from the defendant 
bank, authorizing the seller to draw 
against it on sight drafts accompanied by 
proper shipping documents, but the pro- 
vision of the contract as to cancellation 
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was not embodied therein. The purchaser, 
claiming to have canceled the contract, 
brought action for an injunction restrain- 
ing S from drawing against the letter of 
credit and the bank from honoring S’s 
draft. It was held that the plaintiff was 
not entitled to an injunction. Its remedy 
was an action against S for damages, or 
against the bank for the violation of any 
provision of the letter of credit. Frey & 
Son, Inc., v. E. R. Sherburne Co., N. Y- 
Law Journal, Nov. 26, 1920. 38 B. L. J. 14. 

A trust company in Boston issued a 
letter of credit, authorizing B & Co. to 
draw not exceeding $221,200 on a bank in 
New York, covering shipments of sugar. 
Another party (probably the purchaser of 
the sugar) obtained a temporary injunc- 
tion, in an action in Massachusetts, re- 
straining the trust company from making 
any payment under the letter of credit. 
The credit was assigned to the plaintiff 
and the latter brought action against the 
Boston trust company in New York. It 
was held that plaintiff was entitled to 
judgment, notwithstanding the Massachu- 
setts injunction. National Park Bank v. 
Old Colony Trust Co., N. Y. Law Journal, 
Jan. 6, 1921. 38 B. L. J. 54. 


The defendant bank issued a letter of 
credit to one Liberman, authorizing a Jap- 
anese manufacturer to draw on the bank, 
for account of Liberman, at four months 
after sight for any sum not exceeding 
$32,500, against complete set of shipping 
documents, covering shipments of silk 
cloth. The letter of credit specified that 
the cloth should be “made as per our 
(Liberman’s) designs and total width of 
stripes not more than 50 per cent. of the 
material width”. Pursuant to this letter 
the Japanese manufacturer drew a draft 
for $22,750. Upon presentment of this 
draft to the bank acceptance was refused 
for the sole reason that the “invoice does 
not state that stripes not more than 5) 
per cent. of material width is called for 
in credit.” In an action by the payee of 
the draft it was held that the defendant 
bank was justified in refusing to accept 
the draft. International Banking Corpor- 
ation v. Irving National Bank, 274 Fed. 
Rep. 122. 38 B. L. J. 451. 


LIEN AND SET OFF. 
§492. Lien and set off in general. 

Where funds, which a bank knew be- 
longed to patrons of a creamery company, 
were deposited in the creamery company’s 
account, it was held that the bank could 
not apply the deposit to a note signed by 
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the creamery company. Edwards v. Mac- 
Artney, 183 N. Y. Supp. 851. 38 B. L. J. 
166. 

Under the laws of Massachusetts a de- 
positor in the commercial department of 
a trust company cannot set off his deposit 
against a debt due the trust company for 
money loaned from its savings department. 
The status of a trust company with re- 
gard to its savings depositor is that of 
trustee and to allow such a set-off would 
deplete the investment of savings deposits 
to the loss of the savings depositors and 
to the gain of the general creditors, the 
commercial depositors being mere general 
creditors. Kelly v. Allen, Commissioner 
of Banks, Mass., 131 N. E. Rep. 855. 38 
B. L. J. 649. 

A bank may apply a deposit to the de- 
positor’s note, even though the account 
has been transferred to the name of the 
depositor’s wife, where the transfer is 
made for the purpose of placing the fund 
Seyond the reach of the depositor’s credi- 
tor’s. Arnold v. San Ramon Valley Bank, 
al, 194 Pac. Rep. 1012. 38 B. L. J. 178. 


Landlord's lien. 


A landlord does not lose his statutory 
lien for rent by the mere fact of his ac- 
cepting a note from his tenant. Farwell 
wv. Grier, 38 Iowa 83. 38 B. L. J. 390. 

Where a landlord took a note from his 
tenant, secured by mortgage, in which was 
ancluded rent due and also other items, 
and part of the mortgaged property was 
sold and the proceeds applied in part pay- 
ment of the note, the landlord waived his 
fien for rent. Smith v. Dayton, 94, Iowa 
202, 62 N. W. Rep. 650. 38 B. L. J. 390. 


In Section 2903 of the Wisconsin Stat- - 


mutes, it is provided that a docketed judg- 
ment is a lien on the real estate of the 
gudgment debtor, in the county where the 
judgment is docketed, for a period of ten 
years. Bell v. Boss, Wisc., 160 N. W. Rep. 
179. 38 B. L. J. 391. 


LOAN AND DISCOUNT. 
$540. Excessive loans: 


Where a bank agrees to make a loan in 
excess of 20% of its capital and surplus, 
fit may be held liable in damages for a 
failure to make the loan even though such 
loan is prohibited by law. Bank of Col- 
fege View v. Nelson, Neb., 183 N. W. Rep. 
200. 38 B. L. J. 508. 

In computing the total liabilities of any 
corporation to a bank, a promissory note 
given by a director or officer of the corp- 
eration, for the debt of the corporation, 
although in form the note of the director 
or officer as an individual, must be in- 
cluded in the liability of the corporation. 


Op. of Attorney General, June 19, 1908, 
Vol. 1908, page 399. 38 B. L. J. 307. 


MORTGAGES. 


§570. Chattel mortgages generally. 


The owner of an automobile gave a 
chattel mortgage on it to the plaintiff 
bank, which mortgage was duly recorded. 
The mortgage obligated the mortgagor to 
keep the automobile in repair. It also pro- 
vided that he should not incumber the 
automobile or permit any incumbrance or 
lien against it. It was held that the rights 
of the mortgagee were superior to the lien 
of a mechanic for repairs, made subse- 
quent to the mortgage. Dallas County 
State Bank v. Crimson, Texas, 231 S. W. 
Rep. 857. 38 B. L. J. 861. 


§580. Description of mortgaged property. 


A chattel mortgage covering “all crops 
growing” is good as to the crops in the 
ground at the time when the mortgage is 
executed. A mortgage covering “the fol- 
lowing growing crops, viz., the crop of 
barley hay and - or grain and the crop 
of corn to be grown now being, standing 
and growing upon that certain piece or 
parcel of land,” ete., is good as to corn 
in the ground at the time of the execu- 
tion of the mortgage, but is not good as 
to corn planted after the mortgage is exe- 
cuted. McCormick v. Farmers’ Grain Co., 
Cal., 197 Pac. Rep. 429. 38 B. L. J. 443. 

A chattel mortgage on “any three bales 
of cotton to be planted and cultivated by 
me in the year 1912, on the place known 
as the farm miles from Rock- 
wood, or any other farm in Coleman 
County,” is void as against creditors of 
the mortgagor because of its uncertainty. 
Watson v. A. D. Paddleford & Son, Tex., 
221 S. W. Rep. 569. 38 B. L. J. 9. 


§585. Mortgage of goods not owned. 
The plaintiff bank was in the habit of 
honoring checks drawn by M and deliv- 
ered in payment for cattle, M later de- 
positing the proceeds of the sale of the 
cattle to cover the check, or otherwise 
taking care of the overdraft. M gave the 
defendant a check for cattle, but upon pre- 
sentment the check was refused because 


the account was overdrawn. The bank 


took a chattel mortgage on the cattle, 
knowing they were the same cattle which 
M had received from the defendant, to 
protect the bank on M’s overdraft. The 
defendant regained possession of the 
cattle with M’s consent. It was held tkat 
the mortgage gave the bank no lien on 
the cattle. Crocker State Bank v. White, 
Kans., 226 S. W. Rep. 972. 38 B. L. J. 171. 
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NATIONAL BANKS. 
§608. Powers of national banks generally. 


A national bank has no power to make 
a contract for cashing checks upon it at 
any other place than its banking house. 
Armstrong v. Second National Bank, 38 
Fed. Rep. 883. 38 B. L. J. 309. 

A bookkeeper of a national bank has no 
authority to receive deposits at a place 
outside of the bank. Fidelity & Deposit 
Company v. Colby, 132 N. Y¥. Supp. 20. 
38 B. L. J. 309. 


Compensation for organizing. 


The defendants requested the plaintiff 
to assist them in the organization of a 
national bank. No specific agreement was 
made as to the amount of compensation 
the plaintiff was to receive. The capital 
stock of the bank consisted of 250 shares 
of the par value of $100 each. In sub- 
scribing for shares of the stock, the de- 
fendants agreed to pay a premium of 
$5.00 on each share, to cover the expense 
of organizing the bank. It was held that 
this agreement, to which the plaintiff was 
not a party, did not entitle him to compen- 
sation in the sum of $1,250 for which he 
sued. A judgment for that amount, given 
by the lower court, was reversed. Jaeggi 
v. First Nat. Bank, S. D., 183 N. W. Rep. 
365. 38 B. L. J. 579. 


NEGOTIABILITY. 
$630. Stipulations destroying negotiability. 


A note given for a corn crusher, and 
containing a provision that “the payee or 
his indorsee has full power to declare this 
note due, and take full possession of said 
property at any time they may deem 
themselves insecure, even before the ma- 
turity of this note, and sell the same 
where this note is payable, on five days’ 
notice in writing,” is not negotiable for 
the reason that the amount recoverable 
on the note is uncertain. Smith v. Mar- 
land 59 Ia, 645, 13 N. W. Rep. 852. 38 B. 
L. J. 74. 


§637. Instruments referring to contract. 


The negotiability of a promissory note 
is not destroyed by the fact that it con- 
tains the words, “as per contract’. In 
order for a reference to a collateral con- 
tract to destroy the negotiability of a note, 
in which the reference appears, the ref- 
erence must be such as to show that the 
obligation to pay is burdened with the 
conditions of the contract. Strand Amuse- 
ment Co v. Fox, Ala. 17 So. Rep. 332. 
38 B. L. J. 584. 
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§640. Instrument payable out of particu- 
lar fund is non-negotiable. 

A promise to pay a sum of money out 
of the net proceeds of ore to be mined 
and sold from a certain ore bed is not a 
negotiable note. Worden v. Dodge, 4 Den. 
CN. Y.) 159. 38 B. L. J. 622. 


§644. Provision for increased interest 
after default. 


A note providing for a certain rate of 
interest and a higher rate of interest after 
maturity, or on default in payment of 
interest, and also providing that overdue 
interest shall bear interest at the rate of 
12%, is negotiable. Sharpe v. Schoen- 
berger, S. D., 184 N. W. Rep. 209. 38 B. 
L. J. 757. 


§650. Instrument must be certain as to 
time of payment. 


A note payable on or before a specified 
day, given in payment for a machine pro- 
vided that the payee should have the 
right to take possession of the machine 
and declare the note due before the ma- 
turity of the note if he deemed himself 
insecure. It was held that this provision 
rendered the note non-negotiable. Ed- 
wards v. Ramsey, 30 Minn. 91. 38 B. L. 
J. 543. 

A note payable five years after date is 
negotiable, notwithstanding a clause which 
reads “due if ranch is sold or mortgaged.” 
In Nickell v. Bradshaw, Oregon, 183 Pac. 
Rep. 12. 38 B. L. J. 542. 

A note given for a piano is non-nego- 
tiable where it provides that the note 
should become due in case of the maker's 
removal from the county or the sale or 
removal of the piano. First National 
Bank v. Carson, 60 Mich. 432, 27 N. W. 
Rep. 589. 38 B. L. J. 543. 


§655. Instruments due on default as to 
interest. 


The negotiability of a note is not de- 
stroyed by the fact that it contains a 
clause under which it becomes due upon 
a failure to pay interest within 30 days 
after the interest is due. Commercial Sav. 
Bank v. Schaffer, Iowa, 181 N. W. Rep. 
492. 38 B. L. J. 281. 

A promissory note is not rendered non- 
negotiable by the following clause: “In- 
terest to be paid semi-annually, and if not 
so paid, the whole sum of both principal 
and interest to become immediately due 
and collectable at the option of the 
holder of this note.” The note in ques- 
tion being negotiable, it was held that it 
was not open to the defense of lack of con- 
sideration in the hands of a holder in due 
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course. Arnett v. Clack, Ariz., 198 Pac. 
Rep. 127. 38 B. L. J. 681. 


§657. Provisions for extension of time. 


The negotiability of a note is not de- 
stroyed by the following provision: “The 
rhakers, indorsers and guarantors of this 
note hereby severally waive presentment 
and sureties consent that time of 
payment may be extend without notice 
thereof”. Smith v. Nelson Land & Cattle 
Co., 212 Fed. Rep. 56. 38 B. L. J. 807. 

The negotiability of a note is not de- 
stroyed by the following provision: “It 
is hereby agreed that this indebtedness is 
to be extended for six months from the 
maturity of this note, if so desired by the 
makers and indorsers, upon their giving 
a new note similar to this.” Anniston 
Loan & Trust Company v. Stickney, 108 
Ala. 146, 19 So. Rep. 62. 38 B. L. J. 721. 

The negotiability of a note is not de- 
stroyed by the following provision: “We 
agree that after maturity this note may be 
extended from time to time by any one or 
more of us without the knowledge or con- 
sent of any of the others of us, and after 
such an extension, the liability of all par- 
ties shall remain as if no extension had 
been made.” Navajo County Bank v. Dol- 
son, 163 Cal. 485, 126 Pac. Rep. 153. 38 
B. L. J. 722. 

The negotiability of a note is not de- 
stroyed by the following provision: “The 
makers and indorsees hereof severally 
am agree to any extensions of time of 
payment and partial payments, before, at 
or after maturity.” Longmont National 
Bank v. Loukonen, Colo., 127 Pac. Rep 947. 
38 B. L. J. 723. 

The negotiability of a note is not de- 
stroyed by the following provision: “We 
also agree that in case said note is not 
paid at maturity, that it is at the option of 
the holder hereof to extend, as he deems 
proper, the payment of the above note, and 
that said extension shall not in any man- 
ner release one or either of us from the 
payment hereof.” Stitzel v. Miller, 250 Ill. 
72, 95 N. E. Rep. 53. 38 B. L. J. 724. 

The negotiability of a note is not de- 
stroyed by the following provision: 
“Sureties hereby consent that time of 
payment may be extended from time to 
time without notice thereof.” Farmer v. 
Bank of Graettinger, 130 Ia. 469, 1)7 N. W. 
Rep. 170. 38 B. L. J. 804. 

The negotiability of a note is not de- 
stroyed by the following provisions: “It is 
agreed that if the crop on §§25 and 26, 
twp. 145—48, is below 8 bushels per acre 
(for 1905 as to one and 1907 as to the 
other), this note shall be extended one 
year.” State Bank of Halsted v. Bilstad, 
162 Ia. 433, 136 N. W. 204. B. L. J. 804. 
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The negotiability of a note is not de- 
stroyed by the following provision: “We, 
the makers, sureties, indorsers and guar- 
antors of this note, hereby severally . . 
consent that time of payment may be 
extended without notice thereof to any of 
the sureties of this note.” National Bank 
of Webb City, Mo., v. Dickinson, Kans., 
38 B. L. J. 806. 

The negotiability of a note is not de- 
stroyed by the following provision: “The 
makers and indorsers agree to all exten- 
sions and partial payments before or after 
maturity without prejudice to the holder.” 
City National Bank v. Goodloe, 93 Mo. 
App. 123. 38 B. L. J. 809. 

The negotiability of a note is not de- 
stroyed by the following provision: “The 
signors and indorsers .. . severally 
agree that the time may be extended with- 
out notice.” Jacobs v. Gibson, 77 Mo. App. 
244. 38 B. L. J. 810. 

The negotiability of a note is not de- 
stroyed by the following provision: “The 
makers, indorsers, guarantors, and sure- 
ties do hereby severally consent that time 
of payment may be extended without 
notice.” Davis v. McCole, 179 Mo. App. 
198, 166 S. W. 1113. 38 B. L. J. 809. 

The negotiability of a note is not de- 
stroyed by the foliowing provision: “The 
makers and indorsers hereof waive .. . 
all defenses on the ground of any exten- 
sion of the time of payment that may be 
given by the holder to them or either of 
them.” First National Bank v. Baldwin, 
100 Neb. 25, 158 N. W. 371. 38 B. L. J. 879. 

The negotiability of a note is not de- 
stroyed by the following provision: “All 
parties hereto . . . agree that this 
note may be extended from time to time 
by any one or more of us without the 
knowledge or consent of any of the other 
of us, and after such extensions, the lia- 
bility of all parties shall remain as if no 
such extention had been made.” First 
National Bank v. Stover, 21 N. M. 453, 155 
Pac. Rep. 905. 38 B. L. J. 880. 

The negotiability of a note is not de- 
stroyed by the following provision: “The 
makers and indorsers herein severally 

consent that the time of payment 
may be extended without notice.” First 
National Bank v. Buttery, 17 N. D. 326, 
116 N. W. Rep. 341. 38 B. L. J. 881. 

The negotiability of a note is not de- 
stroyed by the following provision: “The 
makers of this note hereby severally waive 
presentment, notice of non-payment, pro- 
test and consent that the time for pay- 
ment may be extended without notice 
thereof.” Missouri-Lincoln Trust Co. v. 
Long, 31 Okla. 1, 120 Pac. Rep. 291. 38 
B. L. J. 882. 
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The negotiability of a note is not de- 
stroyed by the following provisions: “We 
the makers, sureties, indorsers, guarantors 
of this note, hereby severally ... 
consent that time of payment may be ex- 
tended without notice thereof to any of 
the sureties of this note.” Iowa State 
Savings Bank v. Wignall, Okla., 157 Pac. 
Rep. 725. 38 B. L. J. 884. : 

The negotiability of a note is not de- 
stroyed by the following provision: “The 
indorsers, guarantors and assignors sev- 
erally . . . consent that the time of 
payment may be extended without notice.” 
De Groat v. Focht, 37 Okla. 267, 131 Pac. 
Rep. 172. 38 B. L. J. 883. 

The negotiability of a note is not de- 
stroyed by the following provision: “The 
makers and indorsers of this note hereby 
severally . . . consent that time may 
be extended without notice thereof.” City 
National Bank v. Kelly, Okla. 151 Pac. 
Rep. 1152. 38 B. L. J. 883. 

The negotiability of a note is not de- 
stroyed by the following provision: “We 
authorize the holder thereof to extend the 
payment of the same, or any part thereof, 
without impairing our joint and several 
liabilities, and the sureties agree to waive 
notice of any extension of time.” Bank 
of Whitehouse v. White, Tenn., 191 S. W. 
Rep. 332. 38 B. L. J. 885. 

The negotiability of a note is not de- 
stroyed by the following provision: “The 
makers and indorsers hereof .. . sev- 
erally agree to all extensions and partial 
payments before or after maturity without 
prejudice to the holder.” National Bank 
of Commerce vy. Kenney, 98 Tex. 293, 83 
S. W. Rep. 368. 38 B. L. J. 886. 

A note containing the following clause 
is not negotiable: “Maker and indorser 
hereon consent to extension of this note 
without notice.” Sanderson v. Clark, 
Idaho, 194 Pac. Rep. 472. 38 B. L. J. 287, 
723. 

A note containing the following clause 
is not negotiable: “No extension of time 
of payment, with or without our knowl- 
edge, by the receipt of interest or other- 
wise, shall release us or either of us from 
the obligation of payment.” Union Stock- 
yards National Bank v. Bolan, 14 Idaho 
87, 93 Pac. Rep. 508. 38 B. L. J. 723. 

A note containing the following clause 
is not negotiable: “The drawers and in- 
dorsers expressly agree that the payee or 
his assigns may extend the time of pay- 
ment thereof from time to time, indefinite- 
ly, as he may see fit, and receive interest 
in advance, or otherwise, from the maker 
or indorsers for any extension or forbear- 
ance so made.” Glidden v. Henry, 104 Ind. 
278, 1 N. E. Rep. 369. 38 B. L. J. 799. 
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A note containing the following clause 
is not negotiable: “The drawers and in- 
dorsers severally waive .. . all de- 


. fenses on the ground of any extension of 


time of its payment that may be given by 
the holder or holders to them or either of 
them.” Oyler v. McMurray, 7 Ind. App. 
645. 38 B. L. J. 800. 

A note containing the following clause 
is not negotiable: “Without notice, the 
payee or holder may extend the time of 
payment of the principal.” Rosenthal v. 
Rambo, 165 Ind. 584, 76 N. E. 404. 38 B. 
L. J. 800. 

A note containing the following clause 
is not negotiable: “And we consent and 
agree that after this obligation shall have 
become due, the time of payment thereof 
may be extended from time to time, by 
one or more of us, without even the knowl- 
edge or consent of the other or others of 
us, and in case of such extension, and 
notwithstanding the same, we shall and 
will remain and continue liable thereon, 
as if no such extension had been so made.” 
Wayne County National Bank v Cook, 
Ind., 127 N. E. Rep. 773. 38 B. L. J. 800. 

A note containing the following clause 
is not negotiable: “The makers and in- 
dorsers of this obligation further expressly 
agree that the payee, or his assigns, may 
extend the time of payment thereof from 
time to time indefinitely as he or they may 
see fit.” Woodbury v. Roberts, 59 Ia., 348, 
13 N. W. Rep. 312. 38 B. L. J. 800. 

A note containing the following clause 
is not negotiable: “All parties to this 
note, including sureties, indorsers and 
guarantors, hereby severally . . . con- 
sent to extensions of time on this note.” 
Cedar Rapids National Bank v. Weber, Ia., 
164 N. W. Rep. 233. 38 B. L. J. 801. 

A note containing the following clause 
is not negotiable: “The makers, sureties, 
and guarantors of this note severally 
consent that the time of payment 
may be extended from time to time with- 
out notice thereof.” Quinn v. Bane, Ia., 
164 N. W. Rep. 788. 38 B. L. J. 802. 

A note containing the following clause 
is not negotiable: “Makers and indorsers 
severally waive demand, notice of protest 
and consent to an extension of within 
note.” Manhard v. First National Bank, 
Ta., 165 N. W. Rep. 185. 38 B. L. J.°803. 

A note containing the following clause 
is not negotiable: “And we hereby au- 
thorize the holder hereof to extend the 
payment of the same or any part thereof 
from time to time by reception of interest 
in advance or otherwise without impairing 
our several or joint liabilities.” Farmers’ 
National Bank v. Stanton, Ia., 182 N. W. 
Rep. 647. 38 B. L. J. 481, 803. 
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A note containing the following clause 
is not negotiable: “The makers and in- 
dorsers hereof severally . . . agree to 
all extensions and partial payments, be- 
fore or after maturity, without prejudice 
to the holder.” Sykes v. City National 
Bank, 78 Kans. 688, 98 Pac. Rep. 206. 38 
B. L. J. 810. 

A note containing the following clause 
is not negotiable: “The makers and in- 
dorsers hereof severally . . agree to 
all extensions and partial payments before 
or after maturity without prejudice to 
holder.” City National Bank v. Gunther, 
67 Kans. 227, 72 Pac. Rep. 842. 38 B. L. 
J. 805. 

A note containing the following clause 
is not negotiable: “Each signer and in- 
dorser makes the other an agent to extend 
the time of this note.” Rossville State 
Bank v. Heslet, Kans., 113 Pac. Rep. 1062. 
38 B. L. J. 805. 

A note containing the following clause 
is not negotiable: “The makers and in- 
dorsers of this note expressly agree that 
the payee, or his assigns, may extend the 
time of payment thereof indefinitely, as 
he or they may see fit.” Smith v. Van 
Blarcom, 45 Mich. 371, 8 N. W. Rep. 87. 
38 B. L. J. 808. 

A note containing the following clause 
is not negotiable: “The payee or holder of 
this note may renew or extend the time 
of payment of the sqme from time to time 
as often as required without notice, and 
without prejudice to the rights of such 
payee or holder to enforce payment 
against the makers, sureties, and indors- 
ers, and each of them, parties hereto, at 
any time when the same may be due and 
payable.” Second National Bank v. 
Wheeler, 75 Mich. 546, 42 N. W. Rep. 963. 
38 B. L. J. 808. 

A note containing the following clause 
not negotiable: “This note is given for 
advancements and it is understood that it 
will be renewed at maturity.” Citizens’ 
National Bank v. Piollet, 126 Pa. St. 194, 
17 Atl. Rep. 603. 38 B. L. J. 884. 


§668. Conflict of laws. 


The negotiability of checks, drawn on a 
bank in New York and delivered to the 
payee in Mexico, is governed by the law 
of Mexico. Hennenlotter v. De Orvananos, 
186 N. Y. Supp. 488. 38 B. L. J. 595. 


NON-NEGOTIABLE PAPER. 


§670. Non-negotiable paper. 

An innocent purchaser from one who 
has stolen a non-negotiable instrument 
gets no title as against the true owner. 
Young v. Brewster, 62 Mo. App. 628. 38 
B. L. J. 76. 


NOTARIES. 


§689. Acknowledgments or affidavits taken 
over telephone. 


Where an acknowledgment is necessary 
to the validity of a mortgage and where a 
statute requires the personal presence of 
the party acknowledging a mortgage be- 
fore a notary, or other officer, who takes 
the acknowledgment, an acknowledgment 
of a mortgage taken over the telephone is 
invalid and a mortgage so acknowledged 
is void. Myers v. Eby, Ida., 193 Pac. Rep. 
77. 38 B. L. J. 46. 


§691. Contract between bank and notary 
to divide fees. 


A bank may not lawfully enter into a 
contract with a notary, under which the 
notary is to pay all or a part of his no- 


‘tarial fees to the bank. Bank v. Hopkins, 


8S App. D. C. 146. 38 B. L. J. 72. 


§693. Liability of bank for notary’s act. 


A bank is liable to the owner of a prom- 
issory note, which it delivers to a notary, 
whose neglect to give notice of dishonor 
discharges an indorser, where the bank 
appointed the notary for a year and re- 
quired him to give a bond for the faithful 
performance of his duties. Gerhardt v. 
Boatmen’'s Sav. Inst., 38 Mo. 60. 38 B. L. 
J. 72. 


§694. Liability of notary’s sureties. 


A notary and his sureties are liable to 
a person who sustains a loss through the 
notary’s act in acknowledging a deed 
signed by an impersonator. Hanan v. 
Waver, 9 Cal. App. 123, 98 Pac. Rep. 80. 
38 B. L. J. 72. 


NOTICE OF DISHONOR. 


§737. Time for giving notice. 


Where a demand note is presented and 
refused and no notice of dishonor is given 
to the indorser, the indorser is discharged. 
A subsequent demand, followed by notice 
of dishonor, does not revive his liability. 
Torgerson v. Ohnstad, Minn., 182 N. W. 
Rep. 724. 38 B. L. J. 770. 


OFFICERS OF BANKS. 


§766. Authority of cashier. 


Where a bank’s charter provided that 
“The property or business of the corpora- 
tion shall be controlled and managed by 
the directors,” and the by-laws contained 
no provision authorizing the cashier to 
aiter the terms of a lease made by the 
bank, it was held that the bank was not 
bound by the cashier's act in altering such 
a lease. Dycus v. Traders’ Bank, Tex., 
113 S. W. Rep. 329. 38 B. L. J. 143. 
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§781. Liability of bank for cashier’s act. 


The defendant bank’s cashier told one of 
its women depositors that the president of 
the bank wanted to borrow $1,000, for 
which he was willing to pay 10 per cent. 
interest. She gave him her check for that 
amount, payable to the order of the presi- 
dent. He forged the president's indorse- 
ment and appropriated the proceeds. He 
gave her a note, apparently signed by the 
president, but the signature was his forg- 
ery. The president and other officers of 
the bank had no knowledge of the trans- 
action. It was held that the bank was 
liable to the depositor for the amount of 
her loss. First National Bank v. Harris, 
Ga., 104 S. E. Rep. 574. 38 B. L. J. 32. 


§782. Personal liability of cashier. 


A cashier allowed a depositor to over- 
draw his account to the extent of $300 and 
also discounted his unsecured note for a 
like sum, neither of which amounts the 
bank was able to collect. The depositor 
was insolvent and a non-resident of the 
state, and had no property in the state 
subject to execution. The cashier knew 
that there was in force a resolution adopt- 
ed by the bank, under which the cashier 
was to be held responsible for all loans 
and discounts not authorized by the board 
of directors, and neither of these loans 
was so authorized. In another instance, 
the cashier neglected to protest at maturi- 
ty a note for $100, thereby releasing the 
indorsers of the note from liability. It 
was held that the cashier was liable in 
each instance. Dennis v. First State Bank, 
Ky., 231 S. W. Rep. 538. 38 B. L. J. 561. 


§792. Directors must act as Board. 


The board of directors of a bank have 
no power to act separately or individually 
as representatives of the bank. They niust 
act as a body. A majority of the board 
cannot undertake to act in their individual 
names for the board itself, and no act can 
be done affecting the ownership of the 
bank’s property except by a resolution of 
the board when regularly constituted and 
sitting as such. First National Bank v. 
Drake, Kans., 11 Pac. Rep. 445; Citizens’ 
National Bank v. Marks, 34 Pa. Super. Ct. 
310. 38 B. L. J. 142-143. 


§793. Authority of directors. 

In the absence of any restriction by by- 
law oar charter, the control of the directors 
over the surplus fund of the bank is ab- 
solute, so long as they act with honest 
motives and judgment. It has been held 
that a statute, which requires a surplus 
of $100,000 in a particular instance, does 
not mean that the board must limit the 
surplus to that amount and distribute the 
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excess as dividends. Mulcahy v. Hibernia 
Savings, etc., Society, 144 Cal. 219, 77 Pac. 
Rep. 910. 38 B. L. J. 144. 

Under a Utah statute it was held that 
a director, who borrowed money from his 
bank contrary to its provisions, was there- 
upon automatically deprived of his office 
and from that time on had no authority 
to represent the bank or act as its agent. 
Cupit v. Park City Bank, 20 Utah 292, 58 
Pac. Rep. 839. 38 B. L. J. 65. 

The directors have power to authorize 
one of their number to assign over any 
securities belonging to the bank. North- 
ampton Bank v. Pepoon, 11 Mass. 288 38 
B. L. J. 144. 

The directors may authorize one of their 
own number to compromise a dispute im 
which the bank is involved. Waxahachie 
National Bank v. Vickery, Tex., 26 S. W. 
Rep. 876. 38 B. L. J. 144. 

The power to compromise claims be- 
longing to the bank is lodged in the board: 
of directors. The compromise of a claim: 
by the president of a bank, -or by. some- 
other officer, is entirely without binding: 
effect on the bank, unless the president: 
or other officer acts by virtue of authority 
conferred upon him. by the board of di- 
rectors. Olney v. Chadsey, 7 R. I. 224. 38. 
B. L. J. 144. 

The directors of a bank, having control/ 
of its financial affairs, may direct the 
transfer or assignment of a note belong- 
ing to a bank. Stevens v. Hill, 29 Me. 133. 
38 B. L. J. 144. 

Directors of a corperation are justified 
in committing the performance of minis- 
terial work and details of the corporate 
business to subordinate agents an@ 
officers. If they act in good faith an@ 
with reasonable care and diligence in the 
appointment and supervision of such 
agents, they are not personally liable for 
losses happening through their fraud, 
negligence or crimes of such agents and 
officers. Devlin v. Moore, Oregon, 130 Pac. 
Rep. 35. 38 B. L. J. 143. 


Qualification of directors. 


In New York a bank director who hypo- 
thecates, pledges or ceases to be the own- 
er of any of his qualifying shares ceases 
thereupon to be a director. In such event, 
he is not eligible for re-election for one 
year after the next succeeding annuaDd 
meeting. N. Y. Banking Law. §123. 38 
B. L. J. 63. 

A director of a national bank must be 
a citizen of the United States; three- 
fourths of the directors of each bank must 
be residents of the state in which the bank 
is located. Each director must own at 
least ten shares of stock unless the capi- 
tal does not exceed $25,000, in which event 
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he must be the owner of at least five 
shares. Rev. Stat., §5146. 38 B. L. J. 63. 


Compensation of directors. 


A director is not entitled to compensa- 
tion for his services as director, in the 
absence of any agreement in advance that 
he shall receive such compensation. If, in 
the course of his office, he renders to the 
corporation any unusal_ services, that 
may be the basis of an action to recover 
the reasonable value of the _ services. 
Wickersham v. Crittenden, 93 Cal. 17, 28 
Pac. Rep. 788. 38 B. L. J. 66. 

A director is not entitled to extra com- 
pensation for acting as a member of the 
real estate committee. Mobile Branch 
Bank v. Scott, 7 Ala. 107. 38 B. L. J. 66. 

Directors may be paid for services not 
of a directorial character. Chandler v. 
Monmouth Bank, 13 N. J. L. 225. 38 B. 
L. J. 66. 

An allowance of $14 a day for 47 days, 
in addition to traveling expenses, awarded 
to a director by the verdict of a jury, for 
attending to the collection of a $3,000 note 
owned by the bank, was held to be grossly 
excessive. Forster v. Columbia Natjonal 
Bank, 77 Minn. 119, 79 N. W. Rep. 605. 
38 B. L. J. 67. 


§796. Liability of directors generally. 


If bank directors do not manage the 
affairs and business of the bank according 
to the charter and by-laws, and use ordi- 
nary diligence to supervise the conduct of 
their office, and to understand the condi- 
tion of the bank, and loss ensues, they 
are liable for all losses their misconduct 
may inflict either upon stockholders or 
creditors. Solomon v. Bates, 118 N. C. 
311. 38 B. L. J. 301. 

The directors of a bank may be held 
liable for losses due to bad loans made by 
their predecessors in office, where they are 
negligent in failing to take steps to prose- 
cute the former directors and recover the 
amount of the losses. Harris v. Pearsall, 
190 N. Y. Supp. 61. 38 B. L. J. 714. 

Where the directors of a bank negli- 
gently confide the affairs of the bank, 
which come within the scope of their 
duties, to the cashier or other officer, they 
may be held liable for any losses incurred 
as a result thereof by the stockholders or 
creditors of the bank. Elliott v. Farmers’ 
Bank, 61 W. Va. 641, 57 S. E. Rep. 242; 
Gibbons v. Anderson, 80 Fed. Rep. 345; 
Marshall v. Farmers’ & Mechanics’ Sav- 
ings Bank, 85 Va. 676, 8 S. E. Rep. 586. 38 
B. L. J. 299. 

The directors of a bank are liable to a 
person who allows money to remain on 
deposit in the bank, in reliance on false 
statements as to the bank’s financial con- 


dition. Tate v. Bates, 118 N. C., 287, 24 
S. E. Rep. 482. 38 B. L. J. 147. 

In an action by the receiver of an in- 
solvent trust company against the officers 
and directors of the company, it was 
alleged that the by-laws provided for a 
board of 15 directors, five of whom should 
constitute a quorum; that the business of 
the bank was entirely conducted by the 
president and vice-president; that some 
of the directors were dominated and con- 
trolled by the president and vice-presi- 
dent, while the others took no part in the 
management of the bank and paid no at- 
tention to its affairs, thus enabling the 
president and vice-president to make un- 
safe loans and misapply the funds of the 
bank, bringing about its insolvency. It 
was held that these facts, if proved, would 
establish personal liability on the part of 
the directors. Chicago Title & Trust Co. 
v. Munday, IIL, 131 N. E. Rep. 103. 38 
B. L. J. 589. 

Where the directors have entrusted the 
entire management of the bank to the 
cashier, or to some other officer, and 
losses occur through loans made by such 
officer without the knowledge of the di- 
rectors, they cannot be held personally 
liable unless it appears that the officer 
acted fraudulently or negligently. Wallace 
v. Lincoln Savings Bank, 89 Tenn. 630, 15 
S. W. Rep. 448. 38 B. L. J. 301. 

Directors are not bound to examine the 
books of the bank for the purpose of ascer- 
taining whether or not the cashier is 
honest, where nothing has occurred to di- 
rect suspicion toward the cashier. Sav- 
ings Bank of Louisville’s Assignee v. 
Capertown, 87 Ky. 306, 8 S. W. Rep. 885. 
38 B. L. J. 302. 

Directors are not liable for the loss 
caused by the disbursing officers of the 
bank in paying unauthorized checks. 
Daugherty v. Poundstone, 120 Mo. App. 
300, 96 S. W. Rep. 728. 38 B. L. J. 303. 

A bank president, abetted by the cashier 
and several clerks, embezzled almost all 
of the funds of the bank, and concealed 
the fraud by false entries. His state- 
ments to the directors showed the bank 
to be in good condition. No fraud was 
discovered in any of the books except the 
individual ledger, which, by a rule of the 
bank conforming to a custom largely pre- 
valent, the directors were not allowed to 
see. At the time of the suspension of the 
bank the directors raised nearly $300,000 
on their individual credit to enable the 
bank to resume business. It was held 
that a director whose services were gratui- 
tous, and whose duties were to visit the 
bank once or twice a week to assist in 
discounting paper, and once or twice a 
year to count the cash on hand, and ex- . 


| 

4 

| 
| 


amine the bills receivable and securities, 
was not guilty of such gross negligence, as 
would render him personally liable to the 
creditors of the bank. Swentzel v. Penn 
Bank, 147 Pa. 140, 23 Atl. Rep. 405. 38 
B. L. J. 146. 

The directors of a bank were held not 
liable to depositors in a common law ac- 
tion of deceit, for statements as to the 
bank’s condition required by statute to be 
made to the secretary of state, which were 
not true, but which the directors honestly 
believed to be true, and which they made 
in good faith in reliance upon figures 
furnished to them by the cashier. Utley 
v. Hill, Mo., 55 S. W. Rep. 1091. 38 B. L. 
J. 148. 

Where the directors of a national bank, 
in reporting the condition of their bank, 
pursuant to a call of the Comptroller of 
the Currency, included assets which they 
had been directed by the Comptroller to 
collect or remove from the bank, it was 
held that they had committed an inten- 
tional violation of the National Bank Act 
and that they were personally liable to a 
person who purchased stock in the bank 
relying on the truth of the report, and lost 
money by the transaction. Thomas v. 
Taylor, 32 Sup. Ct. Rep. 403. 38 B. L. J. 
216. 

If false and fraudulent statements of 
the condition of a bank are put forth 
under the authority of the directors, it is 
not necessary that they should know them 
to be such. It is their duty to know them 
to be true, and they are liable for damages 
sustained by anyone dealing with the 
corporation, relying upon the truth of such 
reports. Houston v. Thornton, 122 N. C. 
365, 29 S. E. Rep. 867. 38 B. L. J. 215. 

Directors may be held responsible to 
persons, who lose money through relying 
on false statements, even though it does 
not appear that the directors were actually 
cognizant of the falsity of the report. 
Gerner v. Mosher, 58 Neb. 135, 78 N. W. 
Rep. 384. 38 B. L. J. 213. 

Persons who in reliance on a false re- 
port issued by a national bank, deposit 
their money in the bank, cannot hold the 
directors liable for the loss of the money 
merely because the directors negligently 
participated in the making of the report. 
Yates v. Jones National Bank, 206 U. S. 
158. 38 B. L. J. 212. 

Where a person purchased stock in a 
national bank, in reliance on false reports 
as to the bank's financial condition and 
it appeared that the directors were ignor- 
ant of the falsity of the report, it was 
held. that they were not liable for the loss 
sustained by the stockholders. Mason v. 
Moore, 73 Ohio St. 275, 76 N. E. Rep. 932. 
38 B. L. J. 211. 
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An Arkansas statute requires the State 
Bank Commissioner, upon discovering dis- 
honesty or incompetency on the part of 
any bank officer, to report the same in 
writing to the directors of the bank, and 
provides that if they neglect or refuse to 
remove such officer, they shall be liable 
for any loss that accrues by reason of the 
officer’s dishonesty or incompetency. It 
was held that this statute does not limit 
the liability of directors to cases where 
the dishonesty or incompentency of an 
officer has been reported to them by the 
bank commissioner. Creamery Package 
Mfg. Co. v. Wilhite, Ark., 233 S. W. Rep. 
710. 38 B. L. J. 831. 

A bank director may be held personally 
liable to one who purchases stock in the 
bank, in reliance on a false statement of 
financial condition. Morrow v. Franklin, 
Mo., 233 S. W. Rep. 224. 38 B. L. J. 819. 


§797. Liability for excessive or improper 
loans. 


The vice-president of a bank, who was 
also a director and member of the execu- 
tive committee, arranged for a loan by 
the bank to a corporation of which he was 
a director and stockholder. All of the 
officers of the bank had knowledge of the 
loan and none objected. The loan was not 
formally authorized by the executive com- 
mittee, as required by one of the by-laws 
of the bank, but it appeared that this by- 
law was continually ignored by the officers 
of the bank. It was held that the officer, 
who arranged for the loan, was not liable 
to the bank for the loss suffered as a re- 
sult of making the loan. American Sav. 
Bank & Trust Co. v. Earles, Wash., 194 
Pac. Rep. 555. 38 B. L. J. 274. 


Election of director. 


The mere fact that a man is voted in 
as a director of a bank does not in itself 
constitute him a director and make him 
subject to the liabilities which attach to 
that office. He does not become a director 
until in some manner he signifies his in- 
tention of accepting the office. Zimmer- 
man v. Western & So. Ins. Co., Ark., 181 
S. W. Rep. 283. 38 B. L. J. 64. 


§807. Resignation of national bank di- 
rector. 


Section 5145 of the U. S. Revised Sta- 
tutes, to the effect that when elected, a 
national bank director shall hold office 
for one year and until his successor is 
elected, does not preclude the director 
from resigning within the year. Briggs v. 
Spaulding, 141 U. S. 132. 38 B. L. J. 65. 


§811. Notice to officer as notice to bank. 


Where a bank cashier obtained notes 
from the payee, to be used as collateral 
for a loan for the cashier’s benefit, and 
the cashier, in violation of his agreement, 
transferred the notes to his bank in pay- 
ment of a debt which he owed the bank, 
it was held that the bank was a holder in 
due course and could enforce the notes 
against the maker. The bank was not 
charged with knowledge of the cashier's 
violation of his agreement, because he was 
engaged in a transaction for his own in- 
terest. Mays v. First State Bank, Tex., 
233 S. W. Rep. 326. 38 B. L. J. 846. 


OVERDRAFTS. 


§818. Overdraft check deposited in drawee 
bank. 


Where a deppositor mails to his bank a 
check, drawn by another depositor, and 
the bank credits the check to the de- 
positor’s account and acknowledges it by 
mail, it cannot revoke such credit on dis- 
covering that the check is an overdraft. 
Cohen v. First National Bank, Ariz., 198 
Pac. Rep. 122. 38 B. L. J. 639. 


§820. Rights of bank where account over- 
drawn. 


In an action by a bank against a de- 
positor to recover an overdraft the de- 
positor claimed that prior to March 18th, 
he had, at various times, sold cotton to the 
president of the bank, in his capacity as 
president, and that the latter had agreed 
to pass the proceeds to the depositor’s 
account, but had never done so. However, 
checks which he drew on the bank, were 
honored. He testified that on March 18th, 
the president informed him that his ac- 
count was largely overdrawn and that the 
bank examiner was checking up the bank. 
The depositor thereupon turned over a 
quantity of cotton to the president to be 
used in liquidating the overdraft. The 
president, however, neglected to apply the 
proceeds of the cotton to the overdraft. 
After March 18th, the depositor drew 
further checks against the account aggre- 
gating $628.68. It was held that the bank 
was entitled to recover this amount. Hull 
v. Guaranty State Bank, Tex., 231 S. W. 
Rep. 811. 38 B. L. J. 851. 


§827. Bank cannot recover from person 
receiving money in good faith. 

A bank cannot recover the amount of 

overdraft checks from a person who re- 


ceived the money in good faith, even 
though the payment of the checks was the 
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result of false entries made by the bank’s 
bookkeeper. Liberty Trust Company v. 
Haggerty, N. J., 113 Atl. Rep. 596. 38 B. 
L. J. 516. 


PAYMENT. 


Questions and Answers Pertaining to 
Payment of Bank Checks. 38 B. L. J. 
135-140. 


§853. Payment in general. 


A bank wired a bank in Chicago direct- 
ing it to pay money to a certain person 
upon the delivery of a bill of lading. By 
mistake, the telegram was delivered to the 
wrong bank and it was acknowledged by 
that bank. A letter and a draft were for- 
warded to the right bank but this letter 
said nothing about the bill of lading. Con- 
sequently, the money was paid over with- 
out taking up the bill. It was held that 
the forwarding bank, having notice that 
this telegram had been wrongly delivered 
and taking no steps to prevent the pay- 
ment, was guilty of negligence and liable. 
Deport Hardware Co. v. First Nat. Bank, 
Tex., 232. S. W. Rep. 902. 


§866. Payment of checks. 


A drawee bank should not refuse pay- 
ment of a check because the figures are 
$365, while the written amount is “three 
sixty-five,” the word hundred being 
omitted. Under the Negotiable Instru- 
ments Law, where there is an ambiguity 
in the written amount of an instrument, 
the figures determine what was intended. 
Nazum v. Sheppard, W. Va., 104 S. E. Rep. 
587. 38 B. L. J. 28. 


§881. Checks signed by agent. 


Where an agent, having a power of at- 
torney to draw checks not exceeding $1000, 
is permitted by the bank to draw checks 
for a larger sum, the bank is liable to the 
depositor. First National Bank v. Farrell, 
272 Federal Rep. 371. 38 B. L. J. 475. 

Where a man authorizes his wife to 
draw checks against his account, that au- 
thority is revoked by the institution of 
divorce proceedings by the wife against 
the husband. Addison v. Dent County 
Savings Bank, Mo., 226 S. W. Rep. 322. 
38 B. L. J. 169. 


§884. Bank’s liability for refusing deposi- 
tor’s check. 


The treasurer of a church drew a check 
on the defendant bank, in which he kept 
a deposit made up of church funds in his 
control. Through a mistake, the bank re- 
fused to pay the check. In an action by 
the treasurer against the bank, it was held 
that he was personally entitled to dam- 
ages, although the funds drawn against 
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were not ‘his own. The theory is that a 
fiduciary is supposed to be more particular 
with trust funds than with his own money 
and the dishonor of a check drawn by 
him as fiduciary is a correspondingly 
greater reflection upon his credit and in- 
tegrity. De Launay vy. Union National 
Bank, S. C., 107 S. E. Rep. 925. 38 B. L. 
J. 752. 

Where a bank wrongfully refuses checks 
drawn by a depositor, who is a merchant, 
the amount of damages, to which the de- 
positor is entitled, should be determined 
by the jury. Wildenberger v. Ridgewood 
National Bank, N. Y. Law Journal, April 
12, 1921. 38 B. L. J. 340. 


§893. Agreement to honor checks. 


A depositor of the defendant bank was 
in the practice of buying cattle in small 
lots from farmers, paying for them with 
checks drawn on the bank, immediately 
reselling them and depositing the pro- 
ceeds in the bank. When the checks 
drawn by him were presented the bank 
paid them. The depositor bought cattle 
from Singer, the plaintiff, and offered in 
payment his check on the bank for $830. 
Before delivering the cattle Singer called 
up the bank on the telephone and was told 
by an officer that the drawer was a cus- 
tomer of the bank, that his check was 
good and that it would be paid on pre- 
sentation. Relying on this Singer de- 
livered the cattle and took the check. It 
was held that the bank was liable to 
Singer on the check even though it was 
an overdraft. Singer v. Citizens’ Bank, 
Okla., 193 Pac. Rep. 41. 38 B. L. J. 40. 

A bank cannot apply a deposit, made for 
the purpose of paying a certain check, to 
the satisfaction of the depositor’s over- 
draft. Hitt Fireworks Co. v. Scandinavian 
American Bank, Wash., 195 Pac. Rep. 13. 
38 B. L. J. 251. 


PLEDGE AND COLLATERAL. 


Questions and answers on pledge and 
collateral security. 38 B. L. J. 296. 
§906. Pledge and collateral in general. 

The plaintiff delivered certain articles 
of jewelry, which belonged to her, to one 
Helmuth for safe-keeping. Without au- 
thority and without the plaintiff's knowl- 
edge, Helmuth pledged the jewelry with 
the defendant bank as security for a loun 
of $900. When the plaintiff found out 
about the transaction she brought suit 
against the bank, and it was held that she 
was entitled to recover possession of the 
jewelry. City National Bank v. Conley, 
Texas, 228 S. W. Rep. 972. 38 B. L. J. 343. 

The plaintiff shipped turpentine to a 
commission merchant with instructions to 
place it in tanks and take negotiable re- 
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ceipts for it. The commission merchant 
did this and pledged the receipts with a 
bank, which did not know that they were 
not the property of the commission mer- 
chant. Acting on the plaintiff's instruc- 
tions, the commission merchant sold the 
turpentine, deposited the proceeds in the 
bank and paid therefrom his indebtedness 
to the bank. It was held that the bank 
was not liable to the plaintiff. Coleman v. 
Savannah Bank & Trust Co., Ga., 106 5S. 
E. Rep. 301. 38 B. L. J. 419. 

When collateral is pledged for the pay- 
ment of a note, providing that the colla- 
teral is pledged for the note “and other 
liabilities of the undersigned,” the pledgee 
can apply such collateral only to other 
obligations of the pledgor, on which the 
latter is liable in the same capacity, as 
his liability on the note. Columbia Na- 
tional Bank v. Commonwealth Trust Com- 
pany, 23 Fed. 548. Torrance v. Third Na- 
tional Bank, 210 Fed. Rep. 806. 38 B. L. 
J. 232. 


§908. Debts secured. 


The plaintiff signed a note jointly with 
her father, which was discounted by the 
defendant bank. With her consent, the 
father delivered to the bank, shares of 
stock belonging to the plaintiff as security. 
The bank knew that the plaintiff was the 
owner of the stock. After the note fell 
due, the father made a payment on it, and 
gave a renewal note for the balance, 
signed by himself alone, again pledging 
the stock as security. He told the plaintiif 
that the note had been paid and that he 
had left the stock certificate at the bank 
for safe-keeping. It was held that the 
bank had no rights in the stock as pledgee. 
When the original note for which the 
stock was pledged was paid, it was the 
bank’s duty to return the stock to the 
plaintiff upon demand. Boulter v. Joliet 
National Bank, Ill., 129 N. E. Rep. 513. 38 
B. L. J. 193. 


§910. Pledge of warehouse receipt or bill 
of lading. 


A warehouse company issued to a firm 
a warehouse receipt covering an automo- 
bile, which provided in part that the com- 
pany would deliver the car to the firm or 
its order at the warehouse, “upon sur- 
render of this receipt properly indorsed.” 
The firm, at the time, was indebted to a 
bank, and to partially secure its indebted- 
ness, it delivered the warehouse receipt to 
the bank, but did not indorse it. Later, 
the firm became insolvent and a receiver 
was appointed. After the appointment of 
the receiver, the bank obtained possession 
of the automobile from the warehouse 
and sold it, applying the proceeds to the 
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firm's debt. In an action by the receiver 
against the bank, it was held that there 
was no valid pledge of the automobile be- 
cause of the fact that the warehouse re- 
ceipt was unindorsed. An indorsement 
was necessary to constitute a symbolical 
delivery of the automobile, and delivery, 
physical or symbolical, is essential to the 
validity of a pledge. The bank, therefore, 
was not entitled to retain the proceeds of 
the sale, and was liable to the receiver for 
that amount. Hastings v. Lincoln Trust 
Co., Wash., 197 Pac. Rep. 627. 38 B. L. J. 
570. 


§917. Sale of collateral. 


While the holder of a note secured by 
collateral is entitled to sell the note and 
transfer the collateral to the purchaser, 
on non-payment of the debt, he is not au- 
thorized to surrender a note, held as col- 
lateral, to the maker of such note. Aulwes 
v. Farmers’ Bank, S. D., 182 N. W. Rep. 
528. 38 B. L. J. 496. 

A bank may not purchase at a private 
sale collateral pledged with it as security 
for a loan unless the right to so purchase 
the collateral is expressly granted by the 
bank in the contract of pledge. App. Ct. 
of Ind., Dulan v. National City Bank, Ind., 
130 N. E. Rep. 426. 38 B. L. J. 332. 

A bank received cotton as collateral for 
a loan. Thereafter it agreed with the 
owner of the cotton that if he would sell 
part of the cotton and apply the proceeds 
to the partial payment of the note, it 
would hold the remainder of the cotton 
until instructed by him to sell. The bank, 
however, sold the remaining cotton with- 
out instruction from the owner. It was 
held that he was entitled to recover dam- 
ages and that the measure of damages 
recoverable was the difference between the 
price at which the cotton was sold and 
its highest proved market value at any 
time between the date of the sale and the 
date of the trial. Bank of La Grange v. 
Guinn, Ga., 106 S. E. Rep. 308. 38 B. L. J. 
421. 


PRESENTMENT FOR PAYMENT. 
§923. Necessity for payment. 


Where the holder of a note, payable at 
a bank, failed to present it at maturity 
and at that time the maker had sufficient 
funds on deposit to pay the note and the 
bank subsequently failed, it was held that 
the failure to present the note did not re- 
lease the maker from liability, although 
the drawer of a check would have been 
released under similar circumstances. 
Binghamton Pharmacy v. First National 
Bank, Tenn., 176 S. W. Rep. 1038. 38 B. 
L. J. 544. 


§925. To whom presentment made. 


A note, in which the defendant was 
named as payee, was payable six years 
after date. The defendant indorsed the 
note and transferred it to the plaintiff 
bank. When the note matured, the maker 
was dead and an administratrix had been 
appointed. The note provided for no par- 
ticular place of payment. It was protested 
by a notary at the plaintiff bank, but was 
at no time presented for payment to the 
administratrix. In an action by the bank 
against the defendant indorser, it was held 
that such presentment was necessary and 
that the defendant was discharged by the 
failure to present. North National Bank 
v. Hall, Me., 111 Atl. Rep. 755. 38 B. L. J. 
266. 


§942. Out-of-town check. 


Where a person holds an out of town 
check over a week before forwarding it 
for collection, and it is returned by the 
drawee bank, because the word “hundred” 
is omitted from the written amount, the 
indorser is relieved from liability by the 
delay in making presentment. Nazum v. 
Sheppard, W. Va., 104 S. FE. Rep. 587. 38 
B. L. J. 28. 


§946. Time of presentment of demand 
notes. 


Where a note, payable to the order of a 
bank on demand, without interest, is pre- 
sented more than three years and six 
months after its date, and it appears that 
presentment was delayed at the request of 
an accommodation indorser, the present- 
ment is within sufficient time to charge 
the indorser with liability. American Trust 
Company v. Manley, 187 N. Y. Supp. 895. 
38 B. L. J. 488. 


§949. Effect of delay in presentment of 
check. 


The drawer of a check is not discharged 
by a failure to give notice of dishonor in 
the absence of damage resulting there- 
from. Offutt v. Rucker, 2 Ind. App. 350, 
27 N. E. Rep. 589; Gregg v. George, 16 
Kans. 546. 38 B. L. J. 69. 


§954. Waiver of presentment. 


The six defendants were sued as indors- 
ers of a note, payable one day after date, 
“with interest at the rate of six per cent. 
per annum, payable semi-annually.” The 
maker of the note was a limited partner- 
ship, of which the defendants were mem- 
bers. It appeared that the indorsements 
of the defendants were not procured and 
the note delivered to the payee until a 
week after the maturity of the note. It 
was held that, under the circumstances, 
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presentment for payment and notice of 
dishonor had been impliedly waived by 
the indorsers. The failure to make pre- 
sentment and serve them with notice did, 
not, therefore, discharge them from liabil- 
ity. Helfrich v: Snyder, Pa., 112 Atl. Rep. 
749. 38 B..L. J. 352. 


PROTEST. 


§973. Protest fees. 


Where a protest of an inland bill, 
although not necessary, is permissible by 
statute, fees for protesting an inland bill 
may be collected. German National Bank 
v. Beartrice National Bank, 63 Neb. 246, 
88 N. W. Rep. 480. 38 B. L. J. 464. 


SAVINGS BANKS. 


§984. Savings bank held liable for deposit 
paid to party not entitled. 

A savings bank paying a deposit to a 
person, wrongfully in possession of the 
passbook is liable to the depositor where 
the bank is negligent in making the pay- 
ment. Ninoff v. Hazel Green State Bank, 
Wisc., 183 N. W. Rep. 673. 38 B. L. J. 663. 


§986. Savings bank held not liable in such 
cases. 

Where a savings bank pays a deposit to 
a person wrongfully in possession of the 
passbook, the bank is not liable to the 
depositor where it was not negligent in 
making such payment. Bulakowski_ v. 
Philadelphia Savings Fund Society, Pa., 
113 Atl. Rep. 553. 38 B. L. J. 667. 


SAFE DEPOSIT COMPANIES. 


Disclosure of contents. 

The renter of a safe deposit box cannot 
be compelled to open the box at the in- 
stance of a judgment creditor. He can 
be compelled, however, to disclose the con- 
tents of the box, and the sheriff, acting 
under proper authority, may open the 
box and take possession of the contents. 
Trainer v. Saunders, Pa., 113 Atl. Rep. 

681. 38 B. L. J. 678. 


STOCK AND STOCKHOLDERS. 


Disclosure of names of bank stockholders. 


The statutes of Georgia provide that, 
upon the demand of any officer, holding 
an execution against the owner of stock 
in a bank, on any officer of the bank hav- 
ing access to its books, such officer shall 
disclose the number and par value of the 
shares owned by the defendant. The 


cashier of a bank, upon proper demand, 
disclosed the par value and number of 
shares, but refused to give the stock cer- 
tificate numbers. 


It was held that, in as 
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much as the cashier had complied with 
the strict letter of the statute, he was not 
guilty of contempt. Stanton v. First 
Nafional Bank of Dunn, 105 S. E. Rep. 
726. 38 B. L. J. 360. 


§1018. Negotiability of shares and stock. 


A blank transfer of a certificate of stock, 
signed by the person who appears by the 
certificate to be the owner, confers upon 
the holder of the certificate apparent title 
to the stock and a bona fide purchaser of 
such stock can hold it against the real 
owner who is estopped from asserting his 
title. This general rule does not apply 
where the certificate and assignment are 
obtained by fraud or crime. Mitchell v. 
Boyer 145 N. Y. Supp 715. 38 B. L. J. 387. 

The owner of a certificate of stock de- 
livered it to his brokers to secure a bal- 
ance of account amounting to $3,00), and 
indorsed on the back of the certificate a 
blank assignment and power of attorney 
to transfer. The brokers, without author- 
ity and without the owner’s knowledge, 
pledged the certificate, with other securi- 
ties, to secure a loan. It was held that the 
pledgee was entitled to the stock as 
against the owner. McNeil v. Tenth Na- 
tional Bank, 46 N. Y. 325. 38 B. L. 387. 

Certificates of stock in the defendant 
corporation were surrendered to the com- 
pany for the purpose of being canceled 
and having new certificates issued. The 
assignments on the backs of the certifi- 
cates were indorsed in blank. The new 
certificates were issued, but the old ones, 
which should have been canceled, were 
instead taken by the manager of the cor- 
poration and wrongfully pledged by him 
with the plaintiff as security for a loan. 
It was held that the plaintiff was not en- 
titled to recover in an action against the 
corporation. Knox v. Eden Musee Com- 
pany, 148 N. Y. 441, N. E. Rep. 988. 38 
B. L. J. 387. 


§1023. Stock wrongfully issued. 


A clerk in the employ of a trust com- 
pany, which acted as transfer agent for 
a certain corporation, abstracted 10 cer- 
tificates for 100 shares each from the 
stock certificate book which was in the 
trust company’s custody. The certificates 
were signed by the proper officials of the 
corporation, but not by the transfer agent 
and registrar. The clerk forged the sig- 
natures of the transfer agent and registrar 
upon the certificates, and they eventually 
came into the hands of the plaintiff brok- 
ers, who received them in good faith, as 
collateral. When the fraud was discov- 
ered, it appeared that the person who 
pledged the certificates with the plaintiffs, 
owed them some $79,000, for which the 
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certificates were the only security. It was 
held that the transfer agent was guilty 
of no negligence, upon which responsibil- 
ity for the loss sustained by the plaintiff 
could be predicated. Ehrich & Co. v. 
Guaranty Trust Co., N. Y. Law Journal, 
Feb. 19, 1921. 38 B. L. J. 117. 


§1025. Stock subscriptions. 


The fact that a bank amends its charter, 
so as to change its name and increase its 
capital stock, does not change the iden- 
tity of the corporation or alter the status 
of a stockholder. One who subscribed to 
shares in the original corporation remains 
liable for the amount of his subscription 
notwithstanding such changes. German- 
American Mercantile Bank v. Foster, 
Wash, 199 Pac. Rep. 314. 38 B. L. J. 766. 


§1043. Statutory liability in general of 
stockholders to creditors. 


The Arkansas statute to the effect that 
the stockholders of a bank shall be re- 
sponsible for public funds deposited there- 
in, does not apply to funds belonging to a 
drainage district. Bank of Blytheville v. 
State, Ark., 230 S. W. Rep. 550. 38 B. L. J. 
875. 

Where a person, who had subscribed for 
twenty-five shares, was chosen a director, 
and acted as such, though the ownership 
of fifty shares was required by law to 
qualify him for the office, he could be held 
as a contributor for the price of twenty- 
five shares only upon the insolvency of the 
bank. Ex parte Marquis of Abecorn, 31 
L. J. Ch. (Eng.) 828. 38 B. L. J. 64. 


STOPPING PAYMENT. 


§1066. Stopping payment of certified 
check. 


Payment of a certified check cannot be 
stopped. When a check is certified, it is 
the same as if the money had been paid 
by the bank to the holder of the check 
and redeposited by him to his own credit. 
Jones v. National Bank of North Hudson, 
N. J. Atl. Rep. 702. 38 B. L. J. 520. 


SUNDAYS AND HOLIDAYS. 


§1073. Note executed or delivered on Sun- 
day or holiday. 


A note executed and delivered on Sun- 
day, but antedated so as to give it appear- 
ance of having been executed and deliv- 
ered on a week day, is valid. Holden v. 
O’Brien, 83 Minn. 297, 90 N. W. Rep. 531. 
38 B. L. J. 789. 


TAXATION. 
§1101. State tax on national bank shares. 


The ordinance of the city of Richmone 
taxing shares of stock in national and 
state banks, for city and state purposes, 
at the rate of $1.75 on each $100 of vulua- 
tion, and taxing intangible personal in- 
debtedness, at the rate of 95 cents on 
each $100 of valuation, is a violation of 
Sec. 5219 of the United States Revised 
Statutes, which provides that taxation of 
national bank shares “shall not be at a 
greater rate than is assessed upon other 
moneyed capital in the hands of individual 
citizens of such state.” Merchants’ Na- 
tional Bank v. City of Richmond, 41 Sup. 
Ct. Rep. 619. 38 B. L. J. 522. 


§1105. State banks. 


In assessing state or national banks, for 
the purpose of taxation, the assessment is 
not against the bank upon its capital, sur- 
plus and undivided profits, but against 
the shares of stock in the hands of stock- 
holders. The shares should be assessed at 
their true value, whether or not this coin- 
cides with their book value. In determin- 
ing the value of the shares no deduction 
should be made on account of capital in- 
vested in securities, such as depositors’ 
guaranty fund warrants and state funding 
bonds, which are exempt from taxation. 
In re Tradesmen’'s State Bank, Okla., 198 
Pac. Rep. 479. 38 B. L. J. 601. 


§1107. Inheritance tax—non-residents. 


The Federal Income Tax Law provides 
that, for the purpose of ascertaining the 
gain derived from the sale of property 
acquired prior to March 1, 1913, the fair 
market price or value of such property on 
March 1, 1913, shall be the basis of the 
determination. Stock acquired in 1912 
was sold in 1916 for $120,000 more than 
its value on March 1, 1913, but the sale 
price was more than $20,000 less than the 
value at the time the stock was acquired. 
It was held that no income tax could be 
assessed on this transactoin for the reason 
that there had been no gain on the invest- 
ment. Goodrich v. Edwards, 41 Sup. Ct. 
Rep. 390. 38 B. L. J. 357. 


§1109. Income tax. 


The amount of a Federal estate tax, be- 
coming due in the year 1918, and being 
paid in the year 1919, may be deducted 
from the gross income of the estate for 
the year 1918, in computing the income 
tax of the estate for that year. United 
States v. Woodward, 41 Sup. Ct. Rep. 
615. 38 B. L. J. 603. 

It is lawful to dissolve a corporation and 
transfer the property of the corporation 
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to a trustee, charged with the duty of 
receiving and distributing income from 
such property, even though the object of 
the parties is to reduce the amount of in- 
come tax. Weeks v. Sibley, 269 Fed. Rep. 
155. 38 B. L. J. 167. 


§1110. Stamp tax. 


The defendant signed promissory notes 
payable to the order of a manufacturing 
company and delivered them to the com- 
pany’s agent, the agent agreeing to have 
certain machinery shipped to the defend- 
unt. These notes were afterwards sold to 
the plaintiff bank for value. When the 
notes were delivered to the agent, the fed- 
eral revenue stamps were not affixed to 
them as required by law. The stamps, 
however, were placed on the notes before 
they reached the hands of the bank by the 
payee company or some one acting in its 
behalf. It was held that the failure to at- 
tach the stamps at the time when the 
notes were delivered to the payee’s agent 
did not render them void and that the 
bank was entitled to recover on the notes. 
State National Bank v. Potter, Tex., 231 
S. W. Rep. 828. 38 B. L. J. 844. 


TRADE ACCEPTANCES. 


Definition. 


A trade acceptance is a bill of exchange. 
Stafford v. Hill, 200 Pac. Rep. 33. 38 
L. J. 791. 

Under the Negotiable Instruments Law 
of Idaho, a trade acceptance payable at a 
bank, is equivalent to an order, and the 
bank is required to pay it. 38 B. L. J. 
383. 


TRUSTEES. 


§1137. Duties and liabilities. 

Where a trustee invests trust funds in 
property of speculative value he may be 
held liable for any resulting loss. Durant 
v. Durant, 189 N. Y. Supp. 385. 38 B. L. J. 
796. 


§1138. Investments. 

Where a fund is left in trust to pay the 
income to a party for life and the princi- 
pal to others, upon the death of the life 
tenant, and the trustee, during the life of 
the tenant, purchases bonds at a premium 
above par, the premium should be charged 
against income and not against principal. 
Gartenlaub v. Union Trust Co., Calif., 198 
Pac. Rep. 209. 38 B. L. J. 901. 


Allowance for counsel fees. 


A trustee is entitled to an allowance for 
counsel fees, incurred in the settlement of 
his accounts, and where the income of the 
trust fund is required to be paid to a cer- 
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tain party for life, such allowance should 
be charged against the principal of the 
fund and not against the income. Gart- 
enlaub v. Union Trust Co., Calif., 198 Pac. 
Rep. 209. 38 B. L. J. 901. 


TRUST COMPANIES. 
Merger. 

Under the statutes of Wisconsin, where 
two trust companies consolidate and each 
has the maximum amount of securities 
($100,000) on deposit with the State Treas- 
the new company is entitled to 
withdraw all securities in excess of $100,- 


000. First Wisconsin Trust Company v. 
Johnson, Wis., 181 N. W. Rep. 828. 38 
B. L. J. 402. 


USURY. 


§1157. Discount of accommodation note at 
usurious rate. 


The defendant signed as maker a prom- 
issory note payable to the order of one 
Sugarman. The defendant received no 
consideration for the note and signed 
merely for Sugarman’s accommodation. 
The payee sold the note to the plaintiff at 
au discount greater than the rate of inter- 
est allowed by law. In an action by the 
plaintiff against the maker of the note, it 
was held that the latter could defend on 
the ground that the transaction was usur- 
ious. The note had no inception as a legal 
instrument until the transfer by Sugar- 
man to the plaintiff. The transaction be- 
tween Sugarman and the plaintiff, there- 
fore, was not the ordinary discount trans- 
action, but was a loan subject to the limi- 
tations of the usury laws. Hanauer v. 
Smith, N. Y. Law Journal, May 4, 1921. 
38 B. L. J. 365. 


WILLS. 


§1179. Construction and validity. 


A codicil to a will, written on both sides 
of a single sheet of paper, is valid 
although it was not entirely written at the 
same time, bearing one date on the front 
and another on the back, and although the 
witnesses, at the time of the execution, 
saw only the back of the instrument. In 
re Sidenberg’s Will, 187 N. Y. Supp. 414. 
38 B. L. J. 350. 

A will written in lead pencil is valid, if 
the court is satisfied that the testator in- 
tended that it should operate as his last 
will. Rymes v. Clarkson, 1 Phillim (Eng.) 
35. 38 B. L. J. 228. 

An unincoporated association cannot re- 
ceive a legacy under a will. But where a 
legacy is left to an unincorporated branch 
of an incorporated society it will go to the 
society. In re Cameron's Estate, 184 N. Y. 
Supp. 540. 38 B. L. J. 52. 
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A will contained a provision directing a 
final distribution of the estate according 
to the laws of New York, regulating the 
distribution of personal property, where 
there is no will, “now in force.” It was 
held that the property should be distrib- 
uted in accordance with the laws in effect 
at the time when the will was executed 
and not in accordance with such laws as 
subsequently changed. United States Trust 
Company v. Nathan, 187 N. Y. Supp. 649. 
38 B. L. J. 422. 


A will, which created several trust funds,’ 


directed that certain holdings of paper 
company shares, owned by the testator, 
“be held intact, as I consider them val- 
uable property, which I believe will in- 
crease in value.” Two of the trust funds 
were large enough to permit the placing 
therein of all of the paper company stock. 
The other funds were too small to receive 
it intact and undivided. It was held that, 
by the use of the word “intact,” the 
testator did not mean that the stock 
should all go to the benefit of one bene- 
ficiary, but merely intended to vest the 
trustees with the power to retain the stock 
and distribute it among the various trust 
funds, which otherwise they would not be 
able to do because the stock was not a 
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legal investment for trust funds. In re 
Davis’ Estate, 184 N. Y. Supp. 813. 38 
B. L. J. 36. 

The fact that a will bears no date and 
contains no attestation clause does not in- 
validate it. In re Sniffin’s Will, 184 N. Y. 
Supp. 538. 38 B. L. J. 50. 


Non-intervention will. 


A non-intervention will is one which 
authorizes the executor to settle and dis- 
tribute the estate without the interven- 
tion of the court and without giving a 
bond. In re McDonald's Estate, 29 Wash. 
442, 69 Pac. Rep. 1111. 38 B. L. J. 709. 


§1181. Revocation of will. 


A decedent made a will in 1914 and 
later, in 1918, made another will. Sub- 
sequently he executed an instrument in 
the presence of witnesses in these words: 
“This is to certify that I hereby revoke 
the will made last winter favor of Ed. 
Grotts and desire that th- will made and 
dated October 5, 1914, be my last will.” 
This instrument was executed with the 
formalities required in the execution of 
wills. It was held that it operated to 
revoke the second will and reinstate the 
first will. Grotts v. Cashburn, II1., 129 N. F. 
Rep. 137. 38 B. L. J. 105. 
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